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THE (UN)INFORMED ELECTORATE:
INSIGHTS INTO THE SUPREME COURT'S
ELECTORAL SPEECH CASES
Raleigh Hannah Levinet
INTRODUCTION

This Article posits that, as the nation has moved closer to the
"one-person, one-vote" goal' and more universal suffrage, the Sut Associate Professor of Law, William Mitchell College of Law; J.S.D. candidate, Columbia University School of Law; J.D. with Distinction, Order of the Coif, Stanford Law
School. For their useful comments on my very early drafts of this Article, I thank my J.S.D.
dissertation advisers, Richard Briffault and Samuel Issacharoff. I am also grateful for the
thoughtful critiques of the finished product offered by Professor Briffault, as well as by my
William Mitchell colleagues Daniel Kleinberger, Jay Krishnan, Richard Murphy, and Michael
Steenson. All errors are mine alone.
The "one-person, one-vote" principle is the legacy of Baker v. Carr, 369 U.S. 186, 208
(1962), in which the Court first held that under the Fourteenth Amendment's Equal Protection
clause, U.S. CONST. amend. X1V, I,a challenge to a legislative apportionment scheme presents
a justiciable question. See, e.g., Sanford Levinson, One Person, One Vote: A Mantra in Need of
Meaning, 80 N.C. L. REV. 1269, 1269 (2002). The Court subsequently deemed unconstitutional
any system of legislation that violated the "one-person, one-vote" rule. See, e.g., Wesberry v.
Sanders, 376 U.S. 1 (1964); Reynolds v. Sims, 377 U.S. 533 (1964).
While the phrase "one person, one vote" arose in the context of an apportionment scheme,
this Article occasionally uses the phrase to refer to universal suffrage. That is, rather than use
the phrase to describe the doctrine that each person's vote should be weighted equally, I use it to
describe the principle that each person should be able to vote. Here, that principle characterizes
the current period in the United States' checkered history of conferring the right to vote, a period in which most restrictions on exercise of the franchise have been lifted. See, e.g., ALEXANDER KEYSSAR, THE RIGHT TO VOTE: THE CONTESTED HISTORY OF DEMOCRACY IN THE

UNITED STATES xxii-xxiii (2000).
Even in this least-restrictive period, the "one-person, one-vote" maxim is aspirational
rather than descriptive; we do not now enjoy universal suffrage, though suffrage is more universal than it has been in the past. Cf.Levinson, supra, at 1270 ("[T]he mantra most certainly does
not hold true either as a description of the electorate or even as a normative guide to deciding
which persons should be awarded the franchise ....").However, the "one-person, one-vote"
terminology captures, albeit imperfectly, the normative concept that, with relatively few exceptions, every person should be allowed to vote. See, e.g., City of Phoenix v. Kolodziejski, 399
U.S. 204, 215 (1970) (Stewart, J., dissenting) (citing Kramer v. Union Free Sch. Dist. No. 15,
395 U.S. 621 (1969) as an example of the "constitutional doctrine" that "in cases where public
officials with legislative or other governmental power are to be elected by the people, the Con-
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preme Court has stealthily and improperly used election-related
speech cases to ensure that the polity consists of informed voters voters who make a deliberate choice based on information sufficient to ensure that their votes correctly mirror their personal conception of their own best interests and would not change even with
the provision of additional relevant information. 2 Thus, an "informed voter," as the term is used herein, means a competent voter
who both has and properly considers the information sufficient to
make a deliberate choice. As the states have permitted more and
more people into the polls, including members of groups once
deemed insufficiently informed to vote, the Court has sought to
achieve its informed voting objective by approving limits not on
who may vote, but on what voters may hear. In the process, it has
violated fundamental First Amendment norms.
The Court's often veiled interest in informed voting may, in
part, explain some of the more mystifying cases in the election law
pantheon. The Court has been appropriately suspicious of states
that assert an interest in informed voting when their true goal is to
disenfranchise groups whose members are actually as capable of
voting in an informed and intelligent manner as the rest of the
American electorate. Thus, modernly, it has rarely found that the
governmental interest in informed voting justifies direct restrictions on the right to vote.3 Instead, the Court seems to give most
credence to the informed voting interest when it surfaces in election-related speech cases.
stitution requires that the electoral franchise must generally reflect a regime of political suffrage
based upon 'one man, one vote').
2 This definition of "informed" voting is similar to the one some scholars use for "competent" or "correct" voting. See, e.g., Elizabeth Garrett, The Law and Economics of "Informed
Voter" Ballot Notations, 85 VA. L. REV. 1533, 1541 (1999) ("a competent voter is one who can
vote on the basis of the information she has in the same way that she would vote with full information"); Elisabeth R. Gerber & Arthur Lupia, Voter Competence in Direct Legislation Elections, in CITIZEN COMPETENCE AND DEMOCRATIC INSTITUTIONS 147, 149 (Stephen L. Elkin &

Karol Edward Soltan eds., 1999) (stating that voters are competent "if they cast the same votes
they would have cast had they possessed all available knowledge about the policy consequences
of their decision"); Richard R. Lau & David P. Redlawsk, Voting Correctly, 91 AM. POL. SCI.
REV. 585, 586 (1997) ("[A] 'correct' vote decision [is] one that is the same as the choice which
would have been made under conditions of full information.").
- As Professor Pam Karlan has explained, the Court's voting rights cases reflect three related but analytically distinct types of claims: "participation" claims that members of particular
groups have been denied the right to participate by actually casting a ballot that is counted;
"aggregation" claims - such as claims involving majoritarian and cumulative voting systems
and district boundaries - that the way that votes are counted and weighed to determine election
outcomes unfairly dilutes a group's voting strength; and "governance" claims that the composition and decision-making processes of the governing body do not fairly reflect the interests of
the electorate. See Pamela S.Karlan, The Rights to Vote: Some Pessimism About Formalism, 7 I
TEx. L. REV. 1705, 1709-19 (1993). Unless otherwise indicated, this Article uses the term
"fight to vote" to refer only to the first of these rights - the participation or enfranchisement
right.
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In several of these First Amendment/election cases, the Court
has found that the informed voting interest is sufficiently compelling to essentially trump the right to free speech, leading to electoral arena speech restrictions that seemingly would be impermissible in other domains. In fact, it appears that as we impose fewer
and fewer restrictions on the franchise, the Court becomes more
and more convinced that American voters do not engage in informed voting. Simultaneously, the Court becomes more and more
eager to validate governmental efforts to ensure that voters are informed - again, not by sanctioning regulations that bar particular
individuals or groups from voting, but by sanctioning laws that
limit election-related speech that the Court fears may be unduly
influential or confusing. Given the weight that the Court accords
the governmental interest in informed voting in election-related
speech cases, it is especially disturbing that the justices so often
are willing to presume, without the benefit of empirical evidence,
that certain kinds of speech will inhibit informed voting.
In sum, then, this Article seeks to make apparent two trends
evident from a careful review of the Court's voting and speech
cases. First, despite the national move toward more universal suffrage, the Court remains very sympathetic to the notion that the
only good voter is an informed voter. Second, and even more
troubling, in order to achieve the goal of informed voting, the
Court is willing to sacrifice First Amendment freedoms in the electoral speech domain when it would not allow the infringement of
such rights in other arenas.
Part I of the Article tracks the early history of the American
interest in informed voting. It explains that many of the historical
restrictions on the franchise were justified by an asserted need to
ensure that the electorate was composed of those who would be
sufficiently intelligent and independent to exercise the vote in an
appropriately informed manner. Part I then examines the role of
the United States Supreme Court in the post-1960s push toward
universal suffrage and concludes that although the Court has been
appropriately skeptical of claims that certain groups should be disenfranchised because they allegedly are not capable of informed
voting, the Court has nonetheless never disavowed the strength of
the governmental interest in informed voting.
Part II of the Article discusses several of the Court's recent
electoral speech cases - cases in which the government restricted
or compelled election-related speech, and in which the government
explicitly or implicitly justified the speech regulation on the
ground that it was necessary to advance informed voting. This
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section concludes that, in these cases, the Court has allowed
speech regulations that would not be allowed in other, nonelectoral speech arenas. The Court seems to have adopted the
view that even though political speech is at the core of the First
Amendment, political speech rights may be infringed to advance
the informed voting interest. Part II also points to the special deference the Court gives in these cases to the governmental interest
in informed voting, leading it to allow speech restrictions even
when the government offers no empirical evidence that a particular
kind of speech, by a particular speaker, at a particular time, or in a
particular place, will impede informed voting.
In the conclusion, the Article describes some of the broader
lessons to be learned from the preceding review of the Supreme
Court's recent electoral speech cases. First, this final section describes how these cases reflect the Court's theory of democracy,
including its instrumental, rather than constitutive, conception of
the right to vote. Second, it explains how campaign finance reform proponents might use these cases to advance their agendas.
And finally, it examines the troubling implications that arise from
the way in which these cases seem to reflect what Professors Frederick Schauer
and Richard Pildes characterize as "electoral ex'4
ceptionalism.
I. A BRIEF HISTORY OF THE RIGHT TO VOTE AND THE
NATIONAL INTEREST IN INFORMED VOTING

The United States is currently some forty years into what historian Alex Keyssar describes as the fourth period in this country's
history of the right to vote, a period marked by the lifting of most
remaining restrictions on the right. 5 The three previous periods from the signing of the Constitution until the 1850s, from the
1850s to World War I, and from World War I until the 1960s saw a relatively modest expansion of the right to vote,6 a narrowing
of the right, and relatively little change, respectively.
As the following discussion seeks to demonstrate, throughout
this nation's voting rights history, up to and including the current
expansionary period, restrictions on the right to vote have often
been justified by a concept that many Americans have accepted
unquestioningly: The electorate should consist only of those peo4 See generally Frederick Schauer & Richard H. Pildes, Electoral Exceptionalism and
the
First Amendment, 77 TEX. L. REV. 1803 (1999) (examining the unique treatment under the First
Amendment that the Supreme Court has afforded candidate debates).
5 See KEYSSAR, supra note 1, at xxii-xxiii.
6 id.
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ple who are deemed sufficiently informed to exercise the franchise
in an intelligent and independent manner.
The connection between "informedness" and the independent
and intelligent exercise of the right to vote follows from the "consent" theory of democracy, 7 which holds that the citizen's ability
to make informed political choices is a necessary predicate to a
truly representative democracy. 8 Under this theory, democracy is
legitimate as a product of the informed consent of the governed:
"[T]he people must have, in some meaningful sense, chosen" the
government and its policies. 9 Our government is founded on the
notion that it "derive[s its] just Powers from the Consent of the
Governed."' 0 Government is legitimate when even those who do
not agree with governmental laws and policies nonetheless agree
to submit to those laws and policies. Their agreement is predicated on the understanding that citizens have had an opportunity to
discuss and debate, and, upon full reflection, to elect the officials
who make law and implement policy. Simply put, the consent, and
hence the democracy itself, lack legitimacy if the majority's consent is not informed - that is, if the choices that voters make would
be different if they were adequately informed. Moreover, the democracy lacks legitimacy if those who do vote are not truly representative of those who do not vote. If those who vote would vote
differently with more or better information, and if the views of
those who vote do not accurately represent the views of those who
do not, then the public officials who are elected do not actually
represent the true preferences of the majority, and we do not have
a truly representative democracy.
As I describe in the following section, it is this "consent" theory of democracy - and the corollary norm that those who exercise
the franchise must be capable of doing so in an appropriately informed manner - from which most of the historical restrictions on
the right to vote stemmed. Though we now deem such restrictions
odious, and though many of them were, in fact, reflections of invidious discrimination against groups whose members were fully
capable of informed voting, it is nonetheless the case that the re-

7 See, e.g., James Thomas Tucker, Tyranny of the Judiciary:Judicial Dilution of Consent
Under Section 2 of the Voting Rights Act, 7 WM. & MARY BILL RTS. J. 443, 456-59 (1999)
(describing "consent of the governed" as the theoretical underpinning of the right to vote).
8 See, e.g., Buckley v. Valeo, 424 U.S. 1, 14-15 (1976) (per curiam) ("In a republic where
people are sovereign, the ability of the citizenry to make informed choices among candidates for
office is essential .....
).
9 Daniel R. Ortiz, The Engaged and the Inert: Theorizing Political Personality Under the
FirstAmendment, 81 VA. L. REV. 1,13 (1995).

10The Declaration of Independence para. 2 (U.S. 1776).
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strictions were largely borne of the norm that a fully functional
democracy requires informed voters.
A. The Pre-1960sRight to Vote: Informed, Intelligent,
Independent Voters Only
The beginning of the first period in this country's history of
the right to vote was marked by stringent restrictions on the franchise: Most African-Americans, Native Americans, women, minors, and non-property owners could not vote." The colonies had
largely adhered to British suffrage regulations that restricted the
franchise to adult white men who owned property, on the theory
that only they had enough of a stake in the community to take the
required interest in state affairs, and were sufficiently economically independent to form their own opinions free of undue influence. Indeed, the colonists apparently felt that any adult white
male "who failed to acquire property was of questionable
compe'2
tence and unworthy of full membership in the polity.'
These restrictions on the franchise were aimed, at least ostensibly and in part, at promoting informed, intelligent use of the
franchise: The greater one's stake in the community, the greater
one's motivation to become informed; the greater one's independence, the greater one's likelihood of exercising the franchise free
from the undue influence of others. The same goals led many
colonies to exclude transients and non-citizens from the franchise,
since they would not have sufficient stake in the community to inform themselves; to exclude paupers and servants, since they were
dependent on others and likely to be unduly influenced by them;
and to exclude women, since they were both too dependent and too
"delicate" to acquire the worldly experience necessary for truly
informed participation.13
While most of the framers of the United States Constitution
agreed with the Lockean doctrine that legitimate governments derive "their just Powers from the Consent of the Governed,"' 4 they
did not believe that universal suffrage was a necessary corollary of
that principle. Most members of the constitutional convention
agreed with John Adams that non-freeholders, like women and minors, would be unable to exercise the right to vote in an intelligent,
informed manner because they were not sufficiently acquainted

KEYSSAR, supra note 1, at 2.

12
'I
'4

Id. at 5.
Id. at 5-6.

The Declaration of Independence para. 2 (U.S. 1776).
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with public affairs and were so dependent
on others that their opin5
ions would be unduly influenced:1
The Same Reasoning, which will induce you to admit all
Men, who have no Property, to vote, with those who have,
for those Laws, which affect the Person will prove that you
ought to admit Women and Children: for generally Speaking,
Women and Children, have as good Judgment, and as independent Minds as those Men who are wholly destitute of
Property: these last being to all Intents and Purposes as much
dependent upon others, who will please to feed, cloath, and
employ them, as Women are upon their Husbands, or Children on their Parents. 16
The framers feared, however, that they would jeopardize ratification by less restrictive states if they imposed national restrictions on the right to vote, just as the codification of more universal
suffrage would have alienated more conservative states. 7 Consequently, the Constitution barely addressed voting: It provided simply that the House of Representatives was to be the only directlyelected organ of the national government, and anyone whom a
state deemed qualified to vote for "the most numerous Branch of
the State
Legislature" would be qualified to vote in House elec8
tions.1
Because the Constitution did "not confer[] the right of suffrage upon any one, ' 9 states were free to impose or remove their
own voter qualification requirements. Most states modestly expanded suffrage during the first seven post-ratification decades,
especially when it came to lowering economic barriers to voting.
By 1855, while all states limited voting rights to a greater or lesser
extent - twenty-four of the thirty-one states still limited the right
to vote to whites, 20 none fully enfranchised women, 2 ' twenty-three
15 See KEYSSAR, supra note 1,at 23 ("[T]here was no formal debate about the possibility
of a national standard more inclusive than the laws already prevailing in the states.... [Miost
members of the new nation's political leadership did not favor a more democratic franchise ....
");see generally Robert J. Steinfeld, Property and Suffrage in the Early American
Republic, 41 STAN. L. REV. 335, 337-42 (1989) (noting that early Americans adhered to Blackstone's view that the propertyless would be unduly influenced by those on whom they were
dependent).
16 Letter from John Adams to James Sullivan (May 26, 1776), in 4 PAPERS OF JOHN ADAMS 208, 211 (Robert J. Taylor ed., 1979).
17 KEYSSAR, supra note I, at 21-24.
'8 U.S. CONsT. art. I, § 2, cl.
I.
'9 United States v. Cruikshank, 92 U.S. 542, 555 (1875).
20 KEYSSAR, supra note I, at app. tbi. A.9.
21 Id. at app. tbl. A.20. Two states did allow some women to vote in school-related elections. Id. at app. tbl. A. 17 (showing that widows and unmarried women who owned property
subject to taxation for school purposes could vote in school-related elections in Kentucky and
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forbade criminals to vote, 22 and nineteen barred those deemed idiots or insane 23 - nearly all had lifted their property ownership requirements .24
Reasons both practical and philosophical motivated the removal of property-related economic barriers to voting during this
period, but none reflected a national shift away from the prevailing
view that the electorate should be composed only of those whose
position in society supposedly ensured that they would make an
intelligent, informed use of the ballot.
Thus, the alreadyenfranchised often supported suffrage expansion not because of a
communitarian desire to make the demos more inclusive, but because it served their own interests. They feared that the disenfranchised would not serve in the army and militias, 25 and they believed white male suffrage would encourage settlement and generate tax revenues in sparsely-populated areas. 26 Political competition also played a role in the loosening of restrictions: Parties often
supported suffrage expansion when doing so would lead to higher
enrollment.2 7
During this first period, more and more Americans came
around to Benjamin Franklin's view 28 that it was absurd to make
voting contingent on property ownership, 29 but not necessarily because they believed that the right to vote was a "natural" or "universal" right that belonged to every person. To the contrary, many
Americans were unwilling to go so far, since such an argument
could logically require the enfranchisement of women and minors,
among others. 30 Rather, most of those who urged suffrage expansion contended not that the poor should be able to vote no matter
how uninformed or unintelligent their choice, but that the properthat women taxpayers could vote in school-related elections in Michigan).
22 Id. at app. tbl. A.9.
23

id.

Id. The only states with property ownership requirements in 1855 were South Carolina,
Rhode Island (for non-native citizens only), and New York (for "men of color" only). Id.
25 Id. at 37-38.
26 Id. at 38-39.
27 Id. at 39-40.
28 Franklin famously argued:
24

To-day a man owns a jackass worth fifty dollars and he is entitled to vote; but before
the next election the jackass dies. The man in the mean time, has become more experienced, his knowledge of the principles of government, and his acquaintance with
mankind, are more extensive, and he is therefore better qualified to make a proper
selection of rulers - but the jackass is dead and the man cannot vote. Now gentlemen, pray inform me, in whom is the right of suffrage? In the man or in the jackass?
4 BENJAMIN

FRANKLIN, THE CASKET, OR FLOWERS OF LITERATURE, WIT AND SENTIMENT 181

(1828).
29 KEYSSAR,

supra note I, at 42.
" See id. at44.
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tyless were just as likely to exercise their independent judgment as
the propertied. 3'
Indeed, even as states dismantled voting restrictions based on
property ownership, they retained or even expanded restrictions on
other groups whose members were deemed too dependent or not
sufficiently knowledgeable about state affairs to make informed,
intelligent uses of the ballot. As noted, women were denied the
franchise because they were, supposedly, too dependent on others
to make up their own minds freely. Even the one state that had
enfranchised those few women deemed sufficiently independent because they had their own property and were not married - had
disenfranchised them by 1807.32 When economic restrictions no
longer sufficed to bar many free blacks from the polls, states began
formally excluding them on the ground that they were incapable of
exercising sound, independent judgment.33 And even as states
lifted their property requirements,
several of them added new bar34
riers to fence out paupers.
As legal historian Robert Steinfeld argues, the states that imposed economic self-sufficiency requirements to replace property
requirements did so because they believed that exercise of the
franchise demanded independence of thought, which in turn demanded economic independence. 35 Rather than differentiate between the propertied and the propertyless, these states distinguished between two classes of the propertyless: legally autonomous wage earners, who "were understood to retain the legal control and disposal of their own persons under all circumstances,"
and paupers who, like women and children, "lacked the right of
legal disposal of their own persons. 36 The latter were not allowed
to vote because they were not sufficiently independent or intelli-' See id. at 42-52. As discussed below, since the 1960s, the Supreme Court has often
reasoned similarly in discussing the governmental interest in informed voting: The Court has
avoided deciding whether that interest is sufficiently compelling, and has instead determined
that, even assuming its importance, disenfranchising various groups fails to serve it. Such classifications are both under- and over-inclusive, the Court has determined, in that those excluded
are just as likely to be informed as those included. See infra text accompanying notes 96-141.
32 New Jersey, which had initially granted the franchise to all "inhabitants" - including
unmarried, propertied women - disenfranchised women in 1807. KEYSSAR, supra note 1,at 54;
see also David E. Kyvig, Book Note, 18 LAW & HIST. REV. 228, 230 (2000) (reviewing MARC
W. KRUMAN, BETWEEN AUTHORITY AND LIBERTY: STATE CONSTITUTION MAKING IN REVOLUTIONARY AMERICA (1997), and stating that "[w]ith independence of judgment still at the core of

the suffrage issue, New Jersey enfranchised unmarried women who held some property, though
it joined other states in disqualifying married women, regarding them as dependent, focused on
domestic life, and represented by their husbands").
33 KEYSSAR, supra note I,at 54-59.
-4 Id. at 61.
35 See generally Steinfeld, supra note 15.
16 Id. at 361-62.
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gent. Thus, reformers who argued for the abolition of property
restrictions even as they urged the adoption or retention of pauper
restrictions, and even as they agreed with "the abstract proposition
that 'all men were by nature equally free and independent,"' did
not agree that "all people were, in fact, independent"
and therefore
37
entitled to the "privilege of self-government" :
[T]he exercise of political power, that is to say, of the right of
suffrage, necessarily implies free-agency and intelligence;
free-agency because it consists in election or choice between
different men and different measures; and intelligence, because on a judicious choice depends the very safety and existence of the community.38
Similarly, as states loosened economic qualifications, several
tightened residency requirements. 39 "The need for residency rules
was widely agreed upon: particularly in the absence of property or
taxpaying qualifications, it seemed sensible to restrict the franchise
to those who were familiar with local conditions and likely to have
a stake in the outcome of elections., 40 That Americans viewed
these more restrictive residency requirements as replacements for
property requirements provides further evidence that the expansion
of the franchise to the propertyless was neither a move toward the
conception of voting as a "natural" right nor a move away from the
notion that only those people deemed sufficiently informed should
be permitted to vote. Rather, the substitution of residency requirements for property requirements simply reflected the conviction that residency - which implied a stake in the community,
which in turn implied a motivation to become informed and make
an appropriately considered choice - was a more accurate proxy
for informed voting than was property wealth.
As Jamin Raskin describes it, the early American history of
alien suffrage also supports the proposition that only those people
deemed sufficiently likely to engage in informed voting were
granted the franchise. Professor Raskin points out that until the
mid-nineteenth century, white male aliens - those who resided in
the individual states but were not citizens of the United States -

"

Id. at 356.

38 Id. at 355 (quoting Proceedings and Debates of the Virginia State Convention of 182930, to Which Are Subjoined, the New Constitution of Virginia and the Votes of the People 25
(1830)).
39 KEYSSAR, supra note 1,at 63.
4 id.

2003]

THE (UN)INFORMED ELECTORATE

were permitted to vote in at least twenty-two states and territories.4 ' However:
[T]he early spirit of political openness toward aliens was perfectly compatible with the exclusionary definition of "the
American people as Christian white men of property." Indeed, when properly cabined within the existing rules of suffrage, alien voting subtly reinforced the multiple ballot exclusions of the time. To exclude aliens from voting would have
given rise to the dangerous inference that U.S. citizenship
was the decisive criterion for suffrage at a time when the majority of U.S. citizens, including almost all women and substantial percentages of men without property, were categorically excluded from the franchise. On the other hand, alien
enfranchisement reflected the assumption that the propertied
white male alien voter would be sufficiently similar to other
electors so as not to threaten fundamental cultural and political norms. 42
After the War of 1812, however, most newly-admitted states, as
well as many of the states that had initially permitted alien suffrage, barred aliens from the polls, requiring citizenship as a prerequisite to voting.43 Professor Raskin suggests that this "turn
away from alien suffrage" was influenced not only by a surge of
nationalism and xenophobia, but also by a wave of non-English
immigrants and the move toward abrogating property requirements, since in light of these developments, continued alien suffrage would mean that aliens who were believed to be slow to assimilate and otherwise were "generally deemed unworthy of the
ballot" would be able to vote."n
In sum, then, this first expansionary period in American votreflected an affirmation of the belief that the only peohistory
ing
ple who should be allowed to vote were those who were sufficiently informed - people who both had and properly considered
the information sufficient to make a deliberate choice that correctly reflected their independent assessment of their best interests,
and that would not change with more or different information. The
lifting of restrictions on the franchise resulted from an ongoing
debate over which groups could be characterized as likely to be-

41 Jamin B. Raskin, Legal Aliens, Local Citizens: The Historical, Constitutionaland TheoreticalMeanings ofAlien Suffrage, 141 U. PA. L. REV. 1391, 1397 (1993).
42 Id. at 1401 (footnotes omitted).
41 Id. at 1403-04.
44 Id. at 1404.
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come informed, not over whether it was appropriate to limit the
electorate to properly informed voters.
The second period in the history of the right to vote in the
United States, roughly from the 1850s to World War I, saw a retrenchment against broader suffrage. 45 As the numbers, and political and electoral strength, of the industrial and agricultural working class grew, support for a march toward universal suffrage
ebbed.46 An enormous surge in immigration between 1845 and
1854 led to calls to ban immigrants from the polls, on the ground,
among others, that they were "insufficiently tutored in American
values and the workings of American democracy; others feared
that Catholics were controlled by the Pope and would seek to undermine Protestant society. 4 7 Thus, justifications for barring immigrants, even citizen-immigrants, from the polls were often
couched in informed voting language: Immigrants did not know
enough about America to exercise the franchise in a sufficiently
informed manner, or were insufficiently independent to exercise it
free of undue influence. Doubtless, politics as well as ethnic and
religious bigotry motivated the chief proponents of immigrant voting restrictions. As Professor Raskin notes, during this period
"alien suffrage played a growing role in the struggle between north
and south, with southerners trying to reduce and northerners trying
to expand the political influence of immigrants, who were overwhelmingly hostile to slavery (if not necessarily friendly to
blacks). 4 8 It is nonetheless significant that the southern players
often framed their appeals in terms of the still-prevalent notion
that some people were simply too ill-informed and dependent to be
part of the national polity.
Similarly, after the Civil War, most white Americans initially
rejected the demands of many freedmen and northern blacks for
the right to vote, unconvinced by arguments that suffrage was a
"natural" right, or that blacks had earned the franchise because of
their loyalty to the Union. Many opposed black suffrage on the
ground that blacks were too "ignorant" to be trusted with the
vote.49 Indeed, as federal legislators negotiated for the passage of
the Fourteenth Amendment, 50 proponents were adamant that black
45 KEYSSAR,
46

supra note 1, at xxii.

Id. at 78-79.

41 Id. at 83.
48 Raskin, supra note 41, at 1409.
49 KEYSSAR, supra note 1, at 88. Many southern states again allowed alien voting during

this period, most plausibly because of their post-abolition need to attract cheap labor. See
Raskin, supra note 41, at 1415.
50 U.S. CONST. amend. XIV.
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civil rights and racial eqIuality be guaranteed, but did not press for
black enfranchisement.'
The Fourteenth Amendment as ratified declared that all people born or naturalized in the United States and subject to its jurisdiction - including blacks - were U.S. citizens, and that no state
could abridge the privileges or immunities of any citizen, or deny
any citizen due process or the equal protection of the laws.5 z
However, while the amendment provided that any state that denied
the vote to any adult male citizens would have its representation in
Congress reduced proportionately, 53 it thereby implicitly recognized that the states could, if they chose, bar blacks from the polls.
The drive for the passage of the Fifteenth Amendment's outright bar on any abridgment or denial of the right to vote "on account of race, color, or previous condition of servitude ' 54 was,
largely, politically motivated. Though the Fifteenth Amendment
was ratified in 1870, less than two years after the Fourteenth, it
followed a series of electoral defeats and uncomfortably narrow
electoral victories for the Republican Party. 55 Members of the Republican-controlled Congress - and the mostly Republicancontrolled state legislatures that would ratify the amendment - understood that they needed the black vote in both northern and
southern states. 56 Notably, the legislators considered, but ultimately rejected, alternative amendments that would have barred
states not only from imposing racial barriers to the polls, but also
property, tax, education, nativity, creed, and literacy barriers.57
In the decades following the ratification of the Fifteenth
Amendment, many states began to do indirectly what they could
not do directly: They could not ban blacks from the polls, but they
could and did condition the right to vote on the ability to satisfy
lengthy residence requirements, pay poll taxes, and pass literacy
tests. The same requirements kept 58many poor whites, as well as
Mexican-Americans, from the polls.
During this retrenchment period, the United States Supreme
Court regularly gave its imprimatur to laws that disenfranchised
the lower classes - black and white alike. In the 1898 case Williams v. Mississippi,59 for example, the Court rejected the claim
-1 KEYSSAR, supra note 1, at 90-91.
52 U.S. CONST. amend. XIV, § 1.
53 U.S. CONST. amend. XIV, § 2.
5

U.S. CONST. amend. XV.

55 KEYSSAR, supra note I, at 93-95.
56 Id. at 94.

7 Id. at 95-101.
58 Id. at 111-12.
51

170U.S. 213 (1898).
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that Mississippi's voting laws violated the Fourteenth Amendment.
The state's statutes required prospective voters to reside in the
state for at least two years, pay poll taxes, and read, understand or
interpret any section of the constitution. 60 The Court dismissed the
argument that the laws were enforced in a discriminatory manner,
finding that "it has not been shown that their actual administration
was evil, only that evil was possible under them.",61 Moreover, the
Court held, while the intent of the laws was to disenfranchise black
voters, their effect was to disenfranchise all people, black and
white, who were "weak" and "vicious" and therefore not qualified
to vote.62
The Mississippi Supreme Court had acknowledged just two
years earlier that Mississippi's constitutional convention had specifically designed the state constitution to disenfranchise blacks:
Within the field of permissible action under the limitations
imposed by the federal constitution, the convention swept the
circle of expedients to obstruct the exercise of the franchise
by the negro race. By reason of its previous condition of servitude and dependence, this race had acquired or accentuated
certain peculiarities of habit, of temperament and of character, which clearly distinguished it as a race from that of the
whites - a patient, docile people, but careless, landless, and
migratory within narrow limits, without forethought, and its
criminal members given rather to furtive offenses than to the
robust crimes of the whites. Restrained by the federal constitution from discriminating against the negro race, the convention discriminated against its characteristics and the offenses
to which its weaker members were prone. A voter who
should move out of his election precinct, though only to an
adjoining farm, was declared ineligible until his new residence should have continued for a year. Payment of taxes for
two years at or before a date fixed many months anterior to
an election is another requirement, and one well calculated to
disqualify the careless. Burglary, theft, arson, and obtaining
money under false pretenses were declared to be disqualifications, while robbery and murder and other crimes in which
violence was the principal ingredient were not.6 3
The United States Supreme Court, apparently untroubled by
the discriminatory intent of the law, responded:
60
61
62

Id. at 220-21.
Id. at 225.
Id. at 222.

63 Ratliff v. Beale, 20 So. 865, 868 (Miss. 1896).
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[T]he operation of the constitution and laws is not limited by
their language or effects to one race. They reach weak and
vicious white men as well as weak and vicious black men,
and whatever is sinister in their intention, if anything, can be
prevented by both races by the exertion of that duty which
voluntarily pays taxes and refrains from crime. 64
The Court thus made clear its view that there was nothing constitutionally suspect about excluding "careless," "landless," "migratory," "weak," or poor people from the polls. People with those
characteristics are not qualified to vote, the Court appeared to assume, because they will not make informed, intelligent use of the
ballot - they have neither the motivation nor the ability to become
informed.
The retrenchment period reached a peak around the end of the
nineteenth century, with a resurgence of the sentiment that universal suffrage was, in a sense, anti-democratic. Many Americans
believed that the immigrant workers who rapidly populated the
nation's urban areas were simply unsuitable voters - "[p]oor, uneducated, ignorant of American traditions, the foreign-born men
peopling the nation's industries seemed to lack the judgment,
knowledge, and commitment to American values necessary for
salutary participation in elections. 65 The proponents of erecting
more and higher obstacles to the polls again rejected the notion
that voting was a natural or universal right. Rather, they described
the vote as a means to the end of a properly-constituted government, and thus a means that could be limited to those who would
use it in an intelligent, informed manner.66 Though some states did
move toward enlarging the electorate during the years between the
Civil War and World War I, more added voting requirements.67
Many states required electors to pass literacy tests, satisfy lengthy
residence requirements, establish citizenship, pay poll taxes, own
property, and/or comply with difficult registration procedures, all
in the name of "eliminat[ing] corruption or produc[ing] a more
competent electorate. 6 8 Literacy tests were the most popular pollbarrier. Many states - not only those in the South - adopted or
continued literacy testing during this era, justifying the tests with

64 Williams, 170 U.S. at 222.

65 KEYSSAR,

supra note 1, at 121; see also Raskin, supra note 41, at 1415-16 (noting that

alien suffrage came to an end near the beginning of the twentieth century, with the rise of antiimmigration sentiment and the advent of World War I).
67

supra note 1,at 121-25.
Id. at 128-29.

68

Id. at 128.

66 KEYSSAR,
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the need to restrict the vote to those with sufficient motivation and
ability to become informed.69
The Supreme Court appeared, during the retrenchment period,
to side with those who held that literacy and economic requirements were necessary to produce the right kind of voter, and were
in no way abhorrent to the federal Constitution. The Court struck
down so-called "grandfather clauses" in Guinn v. United States7 °
and Myers v. Anderson7 1 in 1915 - laws that permitted certain people to vote, even if they did not meet the state's tax, property or
literacy prerequisites, so long as they or their ancestors were able
to vote before the Fifteenth Amendment was ratified (i.e., so long
as they were not black). At the same time, however, the Court
found no valid constitutional objection to the tax, property and literacy requirements themselves. The Court declared that where
such restrictions
contain[ed] no express discrimination repugnant to the Fifteenth Amendment and ...[where] there is a reason other
than discrimination on account of race or color discernible
upon which the standard may rest, there is no room for the
conclusion that it must be assumed, because of the impossibility of finding any other reason for [their] enactment, to rest
72
alone upon a purpose to violate the Fifteenth Amendment.
While the Court did not articulate the permissible reasons for
the enactment of the ostensibly non-racially-discriminatory literacy and economic requirements, its later cases make clear that the
Court viewed these requirements as appropriate and necessary
73
means to limit the franchise to informed, intelligent voters. Similarly, the Court found that, but did not explain why, lengthy residence requirements were perfectly reasonable and proper restrictions on the franchise.74 The contemporaneous justification was
that voters needed time to become interested and invested in local
politics. 75 Later decisions seem to indicate that the Court, too, believed that the restrictions were reasonable means of "insur[ing]
that the voter w[ould] 'become in fact a member of the commu69

Id. at 141-45.

70 238 U.S. 347 (1915).
7' 238 U.S. 368 (1915).
72

Id. at 379; see also Guinn, 238 U.S. at 366 ("No time need be spent on the question of

the validity of the literacy test considered alone since as we have seen its establishment was but
the exercise by the State of a lawful power vested in it not subject to our supervision, and indeed, its validity is admitted.").
73 See, e.g., Lassiter v. Northampton County Bd. of Elections, 360 U.S. 45 (1959).
74Pope v. Williams, 193 U.S. 621,633-34 (1904).
" KEYSSAR, supra note 1,at 148.
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nity, and as such have a common interest in all matters pertaining
to its government,' ' '76 and would thus have the incentive to become
appropriately informed before voting.
In addition to enacting the Fourteenth and Fifteenth Amendments during this time, the nation took another major step toward
more universal suffrage in 1920 by enfranchising women.7 7 Like
blacks, women were previously considered too dependent and unworldly to vote in an intelligent, informed manner. 78 Again, however, the change did not come about as a result of a shift in the
prevailing attitude that the vote should be limited to those sufficiently informed, independent and intelligent enough to exercise it
properly. That attitude was reflected, albeit implicitly, in an early
United States Supreme Court case that held, after the passage of
the Fourteenth Amendment, that suffrage was not a privilege or
immunity of citizenship, and therefore that, even though women
were citizens, states could choose to deny them the right to vote.79
The Court did not directly take on the question of whether women
did indeed lack the qualifications necessary for informed voting,
but the justices must have been aware that were they to declare
citizenship and suffrage coextensive, it would broaden the franchise beyond those considered sufficiently informed, independent
and intelligent to use it appropriately.80
One of the most common arguments in favor of women's suffrage early on posited that voting was a "natural right"'s - an argument that, as the preceding discussion demonstrates, had not met
with resounding success in other contexts. It was not a winning
argument in the fight for women's suffrage, either. 82 The arguments that eventually resulted in the ratification of the Nineteenth
Amendment 83 had more to do with the perceived political and
party advantages, women's wartime role, and the fact that, in those
states that had chosen to enfranchise women in the nineteenth century, women's suffrage did not significantly change politics or voting patterns.8 4 If women voted in much the same ways as men,
then the conclusion that they would not cast sufficiently informed
votes, and would thus undermine the integrity of the political sys76Drueding v. Devlin, 234 F. Supp. 721, 724 (D. Md. 1964) (citation omitted), affd per
curiam, 380 U.S. 125 (1965).
77See U.S. CONST. amend. XIX.
78See supra text accompanying notes 11-34.
79Minor v. Happersett, 88 U.S. (21 Wall.) 162 (1874).
goSee KEYSSAR, supra note 1, at 181.
"' Id. at 187-88.
12 Id. at 191-92.
13 U.S. CONST. amend. XIX.
84 KEYSSAR, supra note 1,at 217-19.

CASE WESTERN RESERVE LA W REVIEW

[Vol. 54:2

tem, could not be sustained. Again, then, the arguments in favor
of enfranchisement held sway when supporters argued not that
everyone should have the right to vote, no matter their supposed
intelligence or motivation to become informed, but that members
of the excluded group did indeed possess the qualifications
deemed voting prerequisites.
The third period in the American history of the right to vote,
roughly from the end of World War I to the 1960s, was marked by
little change in the membership of those deemed sufficiently worthy to exercise the franchise. 85 Many Americans felt that the voting class had been broadened enough, and considered further
moves toward universal suffrage ill-advised. 86 Twenty-two states
retained intelligence or literacy prerequisites for voting in the decWhile it is indisputable that the state
ades following the war.
laws that required such tests were often administered, and even
designed, to disenfranchise black voters, they were justified by the
widely-accepted and virtually unquestioned premises that illiteracy
was synonymous with ignorance, and that only intelligent, knowledgeable voters should be permitted to vote.8 8
Indeed, in the 1959 case Lassiter v. Northampton County
Board of Elections89 - a decision that has never been explicitly
overruled - the United States Supreme Court upheld North Carolina's literacy test provisions against constitutional challenge on
the ground that the "ability to read and write," like other permissible restrictions on the right to vote, was a "standard[] designed to
promote intelligent use of the ballot":
Residence requirements, age, previous criminal record are
obvious examples indicating factors which a State may take
into consideration in determining the qualifications of voters.
The ability to read and write likewise has some relation to
standards designed to promote intelligent use of the ballot.
Literacy and illiteracy are neutral on race, creed, color, and
sex, as reports around the world show. Literacy and intelligence are obviously not synonymous. Illiterate people may
be intelligent voters. Yet in our society where newspapers,
periodicals, books, and other printed matter canvass and de-

Id. at 226-55.
Id. at 226-27.
87 Id. at 227 & app. tbl. A. 13.
'5

'6

" Id. at 226-27.
'9 360 U.S. 45 (1959).
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bate campaign issues, a State might conclude that only those
who are literate should exercise the franchise. 90
During this period, the Court also upheld a Georgia statute
that required all men between the ages of twenty-one and sixty,
and all women who wished to register to vote, to pay a poll tax
before they could vote. 9 ' The Court noted that the "payment of
poll taxes as a prerequisite to voting [was] a familiar and reasonable regulation long enforced in many States, ' 92 even though it
disenfranchised many of the nation's poorer inhabitants. While
the Court did not explain what made the statute "reasonable," it
could not have been unaware that poll taxes had long been justified
as a means of weeding out those insufficiently invested in the
community, and insufficiently independent of potentially pernicious influences, to make informed, intelligent voting choices.
B. Informed Voting and the March Toward UniversalSuffrage
In the fourth and current period in the American history of the
right to vote, which began around the 1960s, the nation has steadily marched toward universal suffrage, without ever actually
achieving it. 93 At many points, the United States Supreme Court
has led the march, actively promoting an expansive view of democratic principles and protecting the civil rights of groups it perceives as powerless. 94 It is indisputable that the expansion of the
franchise has been enormously significant and that the Court has
played an important role in that expansion. This Article posits,
however, that the Court remains committed to the long-ingrained
national conception that the electorate should consist of informed,
intelligent voters, and that the Court has become increasingly concerned that voters may not exercise their right to vote in the manner that the Court prefers. Thus, during this fourth period, while
the Court has dismantled numerous barriers to voting and greatly
expanded the polity, it has also erected numerous barriers to election-related speech that it fears will unduly confuse or influence an
electorate that is not properly informed.

90Id. at 51-52 (citation and footnote omitted). Though Lassiter is, technically, still good
law, it has been overridden in practice by the Voting Rights Act of 1970, 42 U.S.C. § 1973aa
(1994). In any event, a requirement that voters be literate would likely fail the strict scrutiny
review that the Court has imposed post-Lassiter. See, e.g., Kramer v. Union Free Sch. Dist. No.
15, 395 U.S. 621 (1969).
9' Breedlove v. Suttles, 302 U.S. 277 (1937).
92Id. at 283.
93 KEYSSAR, supra note I, at 256.
94id.
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As stated, the Court's efforts to mold the electorate have not
manifested as approvals of direct restrictions on voting rights. Indeed, during this era, the Court has consistently upheld federal legislation designed to expand voting rights and has moved proactively to expand voting rights when the states have baulked. As
Professor Keyssar notes, the "historical stars were well aligned"
for the move toward universal suffrage: Public support for expanded suffrage grew as the nation mobilized against German and
Soviet totalitarian regimes; rapid economic growth eased class
conflict; and both the Republican and Democratic political parties
saw advantages in a broadened electorate.9 5
The Court's cases during this period seemingly represent a
dramatic rejection of principles that it had endorsed, implicitly or
explicitly, in the previous periods. In the 1965 case Carringtonv.
Rash,9 6 for example, the Court struck down a Texas statute that
barred otherwise-qualified members of the United States military
services from voting in the state. The Court held that the law vio97
lated the Equal Protection Clause of the Fourteenth Amendment.
Texas had justified its law on two long-accepted grounds for disenfranchisement: The state argued that military personnel should
not be allowed into the state's electorate because they were too
dependent and did not have a sufficient stake in the community.9 8
Their lack of independence meant that a "base commander ...who
opposes local police administration or teaching policies in local
schools, might influence his men to vote in conformity with his
predilections." 99 Their lack of a stake in the community meant that
"[local bond issues may fail, and property taxes stagnate at low
levels because military personnel are unwilling to invest in the future of the area."' The Court roundly rejected the state's dependence concern with the sweeping statement that "'[f]encing out'
from the franchise a sector of the population because of the way
they may vote is constitutionally impermissible."'O' However, the
Court gave more credence to the stake concern, recognizing that
the state could require bona fide residence as a prerequisite to voting, but finding that it had to give military
personnel an opportu02
nity to demonstrate bona fide residence.1

95 Id.
96 380 U.S. 89 (1965).

97U.S. CONST. amend. XIV, § I.
9' Carrington,380 U.S. at 93.

99Id.
"10OId.
1 Id. at 94.
- Id.at 94-96.
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The Court followed Carrington by overruling Breedlove v.
Suttles, 10 3 the case in which the Court had held that states could
condition voting on the payment of poll taxes.' °4 The TwentyFourth Amendment, which bars conditioning the right to vote in a
federal presidential or congressional election on the payment of a
poll tax or other tax,' 0 5 had been ratified easily in 1964.106 In
1966, in Harper v. Virginia State Board of Elections,0 7 the Court
struck down as unconstitutional a requirement that voters pay a
poll tax as a prerequisite to voting in state elections.
Again, however, the Court assumed the legitimacy of the
state's interest in weeding out those who do not care enough about
public affairs to pay poll taxes (and thus, presumably, do not care
enough about public affairs to inform themselves sufficiently).
The problem, it found, was that the fit between an ability to pay
and an "ability to participate intelligently in the electoral process"
was not sufficiently close: "[T]he 'ability to read and write ...

has

some relation to standards designed to promote intelligent use of
the ballot,"' but "[w]ealth, like race, creed, or color, is not germane to one's ability to participate intelligently in the electoral
process."' 108 The Court thus rejected the often-challenged but still
long-held belief of many Americans that the impoverished had neither the motivation nor ability to inform themselves, and thus vote
intelligently. It did not, however, reject the premise that intelligent, informed voting is a basic democratic norm in this nation. 19
Similarly, in Kramer v. Union Free School District No. 15, 0
the Court refused to hold that a state could not, in the proper case,
require that otherwise-qualified electors have sufficient interest in
a particular election to ensure that they will be motivated to ac103 302

U.S. 277 (1937).

'om
See supra notes 91-92 and accompanying text.
I5 U.S. CONST. amend. XXIV.
supra note 1, at 262.
U.S. 663 (1966).

'06KEYSSAR,
1'7383

108Id. at 666-68 (quoting Lassiter v. Northampton County Bd. of Elections, 360 U.S. 45,
51 (1959)).
109 Justice Harlan made a comparable statement in his dissent:

[fIt is certainly a rational argument that payment of some minimal poll tax promotes
civic responsibility, weeding out those who do not care enough about public affairs
to pay $1.50 or thereabouts a year for the exercise of the franchise .... [I]t
was
probably accepted as sound political theory by a large percentage of Americans
through most of our history, that people with some property have a deeper stake in
community affairs, and are consequently more responsible, more educated, more
knowledgeable, more worthy of confidence, than those without means, and that the
community and Nation would be better managed if the franchise were restricted to
such citizens.
Id. at 684-85 (Harlan, J., dissenting).
"0395 U.S. 621 (1969).
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quire the information necessary to cast informed votes. The issue
in Kramer was whether the electorate in certain school district
elections could be limited to parents or guardians of children in
district schools and to those who owned or leased, or whose
spouses owned or leased, taxable realty in the district. The school
district contended that it should be able to ensure that those voting
in the election were properly informed:
Appellees argue that it is necessary to limit the franchise to
those "primarily interested" in school affairs because "the
ever increasing complexity of the many interacting phases of
the school system and structure make it extremely difficult
for the electorate fully to understand the whys and wherefores of the detailed operations of the school system." Appellees say that many communications of school boards and
school administrations are sent home to the parents through
the district pupils and are "not broadcast to the general public"; thus, nonparents will be less informed than parents.
Further, appellees argue, those who are assessed for local
property taxes (either directly or indirectly through rent) will
have enough of an interest "through the burden on their
pocketbooks, to acquire such information as they may
need."'11
The Court took pains to note twice that it was not deciding
whether a governmental interest in limiting the electorate to informed voters, or at least to those with sufficient interest and motivation to become informed, could be sufficiently compelling to
justify franchise restrictions." 2 It held, rather, that the state could
not assume that the disenfranchisees before it would not be sufficiently informed, nor that the people allowed to vote in the election would be sufficiently informed: The classifications would
"permit inclusion of many persons who have, at best, a remote and
indirect interest in school affairs and, on the other hand, exclude
others who have a distinct and direct interest in the school meeting
decisions."' 3
The Court's staunch defense, during this expansive period, of
Congress' role in barring literacy tests as voting prerequisites - the
same tests whose use the Court had upheld just a few years ear..Id.at 631.
' 2 Id. at 632 ("We need express no opinion as to whether the State in some circumstances
might limit the exercise of the franchise to those 'primarily interested' or 'primarily affected."');
id. at 632 n. 14 ("Of course, if the exclusions are necessary to promote the articulated state interest, we must then determine whether the interest promoted by limiting the franchise constitutes a
compelling state interest. We do not reach that issue in this case.").
"3 Id. at 631-32.
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lier" 14 - should also not be read as a disavowal of the governmental
interest in maintaining an electorate that consists (only) of those
who can be deemed intelligent, informed voters. In the Voting
Rights Act of 1965,'15 Congress suspended the use of literacy tests
in certain southern states, given their use as a means of barring
otherwise-qualified black voters from the polls. The Supreme
Court held in South Carolina v. Katzenbach1 6 that that portion of
the Act was a "valid means for carrying out the commands of the
Fifteenth Amendment."' 1 7 Subsequently, in Katzenbach v. Morgan," 8 the Court upheld the provision of the Act that barred New
York's use of an English-language literacy test to disenfranchise
Puerto Rican-Americans who had been educated in Spanishspeaking American schools."19 In Oregon v. Mitchell, 120 it held
that the Fifteenth Amendment gave Congress the authority to enact
provisions of the Voting Rights Act Amendments of 1970121 that
lowered the minimum age of voters in federal elections from
twenty-one to eighteen; 22 barred the use of literacy tests for a fiveyear period in all state and federal elections; and forbade states to
require that voters in presidential and vice-presidential elections be
state residents.
Importantly for the premises of this Article, not even the farreaching Oregon v. Mitchell decision went so far as to repudiate
the Lassiter decision, in which the Court had upheld literacy tests
against an equal protection challenge. 23 Rather, the justices concluded, in a series of concurring and dissenting opinions, that the
literacy test ban was justified by the evidence before Congress
had long had the effect of disthat, among other flaws, such tests
24
enfranchising racial minorities.1
A similar hedging is evident in many of the important, franchise-expanding decisions that the Court has issued in this fourth
period of the national history of the right to vote. Even in those
14

See supra note 90 and accompanying text.

'" 42 U.S.C. § 1973 (Supp. I 1964).
116383

U.S. 301 (1966).

'' Id. at 337.
...
384 U.S. 641 (1966).

U.S.C. § 1973b(e) (Supp. I 1964).
"942
20
' 400 U.S. 112 (1970).
121Voting

Rights Act Amendments of 1970, Pub. L. No. 91-285, §§ 6, 302, 84 Stat. 314,

as amended at 42 U.S.C. § 1973bb (1994)).
318 (codified
122 The Twenty-Sixth Amendment, U.S. CONST. amend. XXVI, forbidding any denial of
the right
2 3 to vote to otherwise-qualified citizens aged eighteen or older, was ratified in 1971.
' See supra note 90 and accompanying text.
24
' See Oregon v. Mitchell, 400 U.S. 112, 132-34 (1970); id. at 147 (Douglas, J., concurring in part and dissenting in part); id. at 216 (Harlan, J., concurring in part and dissenting in
concurring in part and dissenting in part); id. at 281-84 (Stewpart); id. at 234-35 (Brennan, J.,
art, J.,
concurring in part and dissenting in part).
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instances in which the Court has struck down restrictions on voting
rights, it has seemed to retreat from an embrace of truly universal
suffrage, at least insofar as the resulting unrestricted polity would
mean that voters could cast their votes no matter how uninformed
and unintelligent their choices.
It would be a mistake, for example, to read Dunn v. Blumstein'25 as a case in which the Court found that the state's interest
in informed voting was simply not strong enough to justify a residency-based restriction on the right to vote. In Dunn, the Court
struck down Tennessee's durational residence voting requirements,
which barred voters from the polls if they had not been state residents for at least one year and county residents for at least three
months. 26 Seven years earlier, the Court had issued a per curiam
opinion summarily affirming Maryland's durational residence requirements, thereby tacitly approving the lower court's determination that such restrictions were reasonable means of "insur[ing]
that the voter w[ould] 'become in fact a member of the community, and as such have a common interest in all matters pertaining
to its government.""1 27 As the Court pointed out, however, the intervening years had seen the advent of a new regime of "strict"
review of voting restrictions that were challenged under the Equal
Protection Clause - a regime that began with Carrington v.
Rash, 128 and, in Kramer v. Union Free School District No. 15,129
was made explicit. 30 Under the strict scrutiny standard of review,
"if a challenged statute grants the right to vote to some citizens
and denies the franchise to others, 'the Court must determine
whether the3 1exclusions are necessary to promote a compelling state
interest.''

The Dunn Court held that Tennessee's durational residence
requirements could not be justified by the state's asserted interest
in maintaining a "knowledgeable" electorate by ensuring that "the
voter has, in fact, become a member of the community and that as
such, he has a common interest in all matters pertaining to its government and is, therefore, more likely to exercise his right more

125405 U.S. 330 (1972).
26
1 Id.at
2

331.

17Drueding v. Devlin, 234 F. Supp. 721, 724 (D. Md. 1964) (citation omitted), affd per
curiam, 380 U.S. 125 (1965).
128380 U.S. 89 (1965).
129395 U.S. 621 (1969).

13See, e.g., SAMUEL ISSACHAROFF ET AL., THE LAW OF DEMOCRACY: LEGAL STRUCTURE
OF THE POLITICAL PROCESS 58, 64 (2d ed. 2001).
'3 Dunn v. Blumstein, 405 U.S. 330, 336 (1972) (quoting Kramer v. Union Free Sch.
Dist.
No. 15., 395 U.S. 621, 627 (1969)).
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intelligently."'' 32 However, it did not find that the state's interest in
"knowledgeable" voting was insufficiently compelling. Rather, it
held, first, that the state's interest in ensuring that residents were
indeed community members was met by limiting the franchise to
bona fide community residents, but that their bona fide residence
could not be questioned merely on the ground that they were recent, rather than long-time residents.' 33 Second, it held that the
state did not have a legitimate interest in ensuring that all voters
had a "common interest in all matters pertaining to [the community's] government."'' 34 The Court construed the governmental
interest in ensuring a "common" community interest not as a (legitimate) desire that voters have a sufficient stake in the commuout all
nity to become informed, but as the illicit wish to ' fence
35
those voters who did not adopt the "local viewpoint."'
Finally, and most significantly for the purposes of this Article,
although the Dunn Court came as close as the Court ever has to
characterizing as illegitimate the state's interest in limiting the
franchise to voters who are knowledgeable about the issues, it refused to do so in the end. While it took pains to "note that the criterion of 'intelligent' voting is an elusive one, and susceptible of
abuse," it declined to "decid[e] as a general matter the extent to
which a State can bar less knowledgeable or intelligent citizens
from the franchise."'' 36 Instead, it determined, as it had in
Kramer,137 that the means did not accomplish the ends with "sufficient precision": 138
The classifications created by durational residence requirements obviously permit any longtime resident to vote regardless of his knowledge of the issues - and obviously many
longtime residents do not have any. On the other hand, the
classifications bar from the franchise many other, admittedly
new, residents who have become at least minimally, and often fully, informed about the issues. Indeed, recent migrants
who take the time to register and vote shortly after moving
are likely to be those citizens ...

who make it a point to be

32

1 1 d. at 345.
133
Id. at 354.
34
1 Id. at 354-55.

135 id.
36
1 Id. at 356. The Court did, however, infer from the ban on literacy tests in the Voting
Rights Act of 1970 that by "prohibiting various 'test[s]' and 'device[s]' that would clearly assure knowledgeability on the part of voters in local elections, Congress declared federal policy
that people should be allowed to vote even if they were not well informed about the issues." Id.
at 357 n.29.
395 U.S. 621 (1969); see supra notes 110-13 and accompanying text.
...
...
Dunn, 405 U.S. at 357.
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informed and knowledgeable about the issues. Given modem
communications, and given the clear indication that campaign spending and voter education occur largely during the
month before an election, the State cannot seriously maintain
that it is 'necessary' to reside for a year in the State and three
months in the county in order to be knowledgeable
about
139
congressional, state, or even purely local elections.
Despite the apparent skepticism with which the Court appeared to regard the informed voting interest that Tennessee
claimed in Dunn, the Court confirmed just one year later that that
interest was "entirely legitimate":
States have often pursued their entirely legitimate interest in
assuring "intelligent exercise of the franchise," through such
devices as literacy tests and age restrictions on the right to
vote. And, where those restrictions have been found to promote intelligent use of the ballot without discriminating
against those racial and ethnic minorities previously deprived
of an equal educational opportunity, this Court has upheld
their use.14°
In sum, then, even in this most recent period in which the Supreme Court has often led the march toward universal suffrage, it
has consistently refused to discount the governmental interest in
intelligent, informed voting. In those cases in which the Court has
struck down restrictions on the right to vote that were justified by
the informed voting interest, it has done so not because the interest
is not sufficiently weighty, but because the means chosen to
achieve that end have not been closely enough tailored to it. The
Court's decision to review with strict scrutiny restrictions on the
franchise stemmed from a justifiable concern that the states had
too often invoked the informed voting interest to disenfranchise
minorities - racial and otherwise - who were perfectly capable of
engaging in informed voting. The result has been a series of cases
' 4
in which review has proved "'strict' in theory and fatal in fact.' '
Nevertheless, the Court has been quite careful to point out that it
has never held that the informed voting interest could not, in the
appropriate case, justify restrictions on the right to vote. Further,
as the discussion below seeks to show, when the Court is not con39

1

Id. at 358 (footnote omitted).

Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1,36 n.79 (1973).
141Gerald Gunther, The Supreme Court 1971 Term, Foreword: In Search of Evolving Doc'40San

trine on a Changing Court: A Model for a Newer Equal Protection, 86 HARV. L. REV. 1, 8

(1972).
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strained by the often impossible to satisfy means/ends fit required
in its right-to-vote cases by the Equal Protection analysis it employs there, it assigns remarkable weight to the informed voting
interest. Indeed, the Court often considers that interest so compelling that it justifies speech restrictions that would never be permitted outside of the electoral speech arena.
II. THE SUPREME COURT'S RECENT ELECTORAL SPEECH CASES:
RESTRICTING AND COMPELLING SPEECH TO
ENSURE INFORMED VOTING

While the Supreme Court has often reiterated that political
speech is at the core of the First Amendment, and thus that attempted restrictions on such speech are highly suspect and almost
always impermissible, 42 the Court's recent electoral speech cases
show that the Court has been willing to restrict such speech when
it suspects - even without empirical evidence to back up its
hunch - that the speech is likely to unduly confuse or improperly
influence voters.
The cases in this section are considered in four groups: first,
general electoral speech cases in which candidates, or the voters
who support particular candidates or issues, are the speakers; second, cases that involve campaign finance regulation, or "money as
electoral speech" cases; third, cases concerned with "last minute"
speech - speech that reaches the voters just before, or as, they actually cast their votes; and fourth, cases in which the government
is the speaker. The cases are organized in this fashion to highlight
42

1

In Buckley, for example, the Court stated:

Discussion of public issues and debate on the qualifications of candidates are
integral to the operation of the system of government established by our Constitution. The First Amendment affords the broadest protection to such political expression in order "to assure [the] unfettered interchange of ideas for the bringing about
of political and social changes desired by the people." Roth v. United States, 354
U.S. 476, 484 (1957). Although First Amendment protections are not confined to
"the exposition of ideas," Winters v. New York, 333 U.S. 507, 510 (1948), "there is
practically universal agreement that a major purpose of that Amendment was to protect the free discussion of governmental affairs ... of course includ[ing] discussions
of candidates .. " Mills v. Alabama, 384 U.S. 214, 218 (1966). This no more than
reflects our "profound national commitment to the principle that debate on public issues should be uninhibited, robust, and wide-open." N.Y. Times Co. v. Sullivan,
376 U.S. 254, 270 (1964). In a republic where the people are sovereign, the ability
of the citizenry to make informed choices among candidates for office is essential,
for the identities of those who are elected will inevitably shape the course that we
follow as a nation. As the Court observed in Monitor Patriot Co. v. Roy, 401 U.S.
265, 272 (1971), "it can hardly be doubted that the constitutional guarantee has its
fullest and most urgent application precisely to the conduct of campaigns for political office."
Buckley v. Valeo, 424 U.S. 1, 14-15 (1976) (per curiam).
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the ways in which the Court's concern about informed voting has
changed over time, becoming paramount in recent years.
A. Speech by Candidatesand Voters Who Support Particular
Candidatesor Issues: Brown v. Hartlage, McIntyre v. Ohio
Elections Commission, and Republican Party v. White
The three cases in this section - Brown v. Hartlage,43 Mcnlyre v. Ohio Elections Commission,'44 and Republican Party v.
White145 - may be considered standard or paradigm electoral
speech cases, in that they involve unexceptional speech by candidates or the voters who support or oppose them, or support or oppose electoral issues, and in that they come out the "correct" way,
in the sense that their holdings accord with foundational First
Amendment concepts. Nonetheless, a careful reading of these
cases shows that over the past twenty years or so, the Court appears to have shifted from a solid conviction that more information
is better - a bedrock principle of First Amendment law - to a sense
that, in the electoral arena, more information may be too much.
This shift evidences the Court's growing concern that because
electors are not sufficiently informed, they are making the wrong
choices. Consequently, the Court has come to believe that speech
the Court deems unduly influential or confusing may, constitutionally, be restricted, even without record evidence of such undue influence or confusion.
The 1982 case Brown v. Hartlage'46 is typical of the Court's
older post-civil rights-era cases. It rests on two long-standing, unremarkable, and seemingly unshakable norms of First Amendment
doctrine. First, government cannot impose restrictions on electoral
speech even though it legitimately fears that the speech in question
will lead voters to make poor choices. Second, even when electoral speech is likely to confuse and mislead voters (for that is, of
course, the harm of untrue and inaccurate speech), it cannot be restricted; the remedy for wrong speech is right speech, not no
speech.
The Brown v. Hartlage Court determined that a Kentucky
statute that barred candidates from "offering material benefits to
voters in consideration for their votes"'147 could not, consistent with
the First Amendment, void the election victory of a candidate who
14'456 U.S.
'44514 U.S.
14'536 U.S.
'46456 U.S.
1Id. at 54.

45 (1982).
334 (1995).
765 (2002).
45 (1982).
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promised that, if elected, he would serve at a nominal salary less
than that fixed by law for his office. Ensuring that a willingness to
serve without compensation did not make "gratuitous service the
sine qua non of plausible candidacy" was certainly a legitimate
interest, given that "such emphasis on free public service might
result in persons of independent wealth but less ability being chosen over those who, though better qualified, could not afford to
serve at a reduced salary."'' 48 But the state violated the First
Amendment, the Court found, when it barred a candidate from
promising to serve at a reduced salary, even though the candidate
could not legally keep that promise. 49 Said the Court:
[T]he State ban runs directly contrary to the fundamental
premises underlying the First Amendment as the guardian of
our democracy. That Amendment embodies our trust in the
free exchange of ideas as the means by which the people are
to choose between good ideas and bad, and between candidates for political office. The State's fear that voters might
make an ill-advised choice does not provide the State with a
compelling justification for limiting speech. 15
Moreover, the Court held, while the state had an interest in protecting
voters from an untrue and inaccurate campaign promise - a promise
that the candidate could not legally keep - the state could not nullify
the election victory of a candidate who made such a promise in good
faith, without knowledge or reckless disregard of its falsity, and who
retracted it promptly when he discovered that it might be false.' 5'
When the state's interest in "protecting the political process from distortions caused by untrue and inaccurate speech" is threatened by a
candidate's "factual blunder," the "preferred First Amendment remedy [is] 'more speech, not enforced silence. ' ' ' 52 Thus, Brown v.
Hartlage stands for the unremarkable principle that more electoral
information is better, even if it leads to voters making what the government would consider a wrong or ill-advised choice.
That, thirteen years later, the Court had begun to waver on its
commitment to that principle is evident in McIntyre v. Ohio Elections Commission.13 On a first read of the opinion, the McIntyre
Court seems to reaffirm the bedrock First Amendment concepts it
embraced in Brown v. Hartlage. A closer read suggests, however,
that the McIntyre Court would not have been averse to restricting
' Id. at 59-60.

149Id. at 60.
150Id.

"'I d. at 61-62.

152Id. (quoting Whitney v. California, 274 U.S. 357, 377 (1927)).

"'514 U.S. 334 (1995).
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or compelling electoral speech if it believed such speech could
lead to uninformed voting - to electoral choices that were unduly
influenced by the speech in question and that would change if the
voters had different information.
The McIntyre Court held that an Ohio statute violated the
First Amendment by prohibiting the distribution of political leaflets whose author was not disclosed. Superficially at least, the
Court treated skeptically the state's asserted interest in compelling
speech - that is, in forcing the distributor to reveal the literature's
author - in order to promote informed voting. But one plausible
way to read McIntyre is to say that the McIntyre Court believed
that the anonymity itself was most informative because it signaled
the reader to assign little or no weight to the position stated - opposition to a proposed school tax levy - and that, because voters
would give it little credence, an anonymous campaign leaflet was
unlikely to unduly influence a voter by causing her to vote against
her personal conception of her own best interests and thus differently than she would with different information. That is, while, as
discussed below, the Court has often been willing to allow speech
restrictions that it believes will promote informed voting, it saw no
reason to restrict anonymous campaign leaflets. It believed that
voters would not pay them much mind precisely because they were
anonymous and therefore that they would not have any significant
effect on voter choice.
The McIntyre Court began by reaffirming that political speech
is at the core of the First Amendment:
[T]he speech in which Mrs. McIntyre engaged - handing out
leaflets in the advocacy of a politically controversial viewpoint - is the essence of First Amendment expression. That
this advocacy occurred in the heat of a controversial referendum vote only strengthens the protection afforded to Mrs.
McIntyre's expression: Urgent, important, and effective
speech can be no less protected than impotent speech, lest the
right to speak be relegated to those instances when it is least
needed. No form of speech is entitled54 to greater constitutional protection than Mrs. McIntyre's.1
The Court then found that the state's asserted "interest in providing the electorate with relevant information" was not "suffi55
ciently compelling to justify the anonymous speech ban": 1

M4id. at 347.
'5 Id. at 348.
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Insofar as the interest in informing the electorate means nothing more than the provision of additional information that
may either buttress or undermine the argument in a document, we think the identity of the speaker is no different from
other components of the document's content that the author is
free to include or exclude. We have already held that the
State may not compel a newspaper that prints editorials critical of a particular candidate to provide space for a reply by
the candidate. The simple interest in providing voters with
additional relevant information does not justify a state requirement that a writer make statements or disclosures she
would otherwise omit. Moreover, in the case of a handbill
written by a private citizen who is not known to the recipient,
the name and address of the author add little, if anything, to
the reader's ability to evaluate the document's message.
Thus, Ohio's informational interest is plainly insufficient56to
support the constitutionality of its disclosure requirement.'
The Court's broadly-stated holding is, to some extent, undermined by its apparent conviction that precisely because the campaign literature in question was anonymous, voters were not likely
to be unduly influenced by it. While the Court apparently had
doubts about the competence of the American voter, it appeared
confident that even ill-informed voters would not be overly impressed by the kind of anonymous campaign literature at issue:
Of course, the identity of the source is helpful in evaluating
ideas. But "the best test of truth is the power of the thought
to get itself accepted in the competition of the market."
Don't underestimate the common man. People are intelligent
enough to evaluate the source of an anonymous writing.
They can see it is anonymous. They know it is anonymous.
They can evaluate its anonymity along with its message, as
long as they are permitted, as they must be, to read that message. And then, once they have done so, it is for them to decide what is "responsible," what is valuable, and what is
truth.' 57
In fact, the Court explicitly left open the possibility that in
some other, unspecified circumstances, the state might be able to
bar anonymous political speech, noting that the Court "recognize[d] that a State's enforcement interest might justify a more
limited identification requirement, but Ohio has shown scant cause
6

Id. at 348-49 (citing Miami Herald Publ'g Co. v. Tornillo, 418 U.S. 241 (1974)) (footnote omitted).
'Id. at 348 n. II (citations omitted).
'1
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oed that possibility in her concurrence:
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Justice Ginsburg ech-

In for a calf is not always in for a cow. The Court's decision
finds unnecessary, overintrusive, and inconsistent with
American ideals the State's imposition of a fine on an individual leafleteer who, within her local community, spoke her
mind, but sometimes not her name. We do not thereby hold
that the State may not in other, largercircumstances require
the speaker to disclose its interest by disclosing its identity.
Appropriately leaving open matters not presented by McIntyre's handbills, the Court recognizes that a State's interest
in protecting an election process "might justify a more limited identificationrequirement. ,159
The Court thus left room to rule differently in a different case, a
case in which it feared that voters might pay undue attention to
anonymous campaign literature.
The McIntyre Court's struggle to justify the difference between the compelled identity disclosures that the government
impermissibly required in McIntyre and the compelled identity
disclosures that the government permissibly required in Buckley v.
Valeo, 16° nearly twenty years before, also supports the notion that
the McIntyre Court simply did not believe that the anonymous
speech of a lone leafleteer would affect voter choice. As discussed
below, 161 the Buckley Court, despite barring spending limits on socalled "independent" political expenditures - those made without
consultation with candidates or political committees - did approve
62
of requirements that such expenditures be publicly disclosed.
The McIntyre Court claimed that the disclosures required in Buckley were "a far cry from
compelled self-identification on all elec163
writings.'
tion-related
First, said the Court, "disclosure of an expenditure and its use,
without more, reveals far less information" than disclosure of the
identity of the author of a political leaflet: "[E]ven though money
may 'talk,' its speech is less specific, less personal, and less provocative than a handbill - and as a result, when money supports 'an
64
unpopular viewpoint it is less likely to precipitate retaliation."'
58

id. at 353.

59

' Id. at 358 (Ginsburg, J., concurring) (emphasis added).
'60424 U.S. 1, 75-76 (1976) (per curiam).
161See

infra text accompanying notes 185-215.

62Buckley, 424 U.S. at 75-76.
63
1 McIntyre, 514 U.S. at 355.
164Id.
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Second, the disclosure requirement in Buckley served a compelling
state interest in "avoiding the corruption that might result from
campaign expenditures. Disclosure of expenditures lessens the
risk that individuals will spend money to support a candidate as a
quid pro quo for special treatment after the candidate is in office"
and "serve[s] to ensure that a campaign organization will not seek
to evade disclosure
by routing its expenditures through individual
65
supporters."1
As Justice Scalia pointed out in his dissenting opinion in
McIntyre, however, those distinctions do not hold up well upon
close examination. First, the compelled disclosures that Buckley
allowed would "[s]urely in many if not most cases . . . readily
permit identification of the particular message that the would-beanonymous campaigner sponsored"' 166 and would thus be just as
likely to "precipitate retaliation" as would disclosure of the identity of a leaflet's author. Indeed, if the leaflets that Mrs. McIntyre
distributed had urged, in precisely the same language she used, the
defeat not only of the school tax levy but of a congressional candidate who supported the levy, and if it cost her more than a nominal
amount to print them up and distribute them, she would have had
to disclose her expenditure and thus, her identity, under Buckley. 167
Second, the Buckley Court specifically discounted the state's
asserted interest in disclosing independent expenditures to avoid
corruption: The disclosure provision that Buckley upheld required
disclosure only
of those expenditures that expressly advocate a particular
election result. This might have been fatal if [its] only purpose... were to stem corruption or its appearance by closing
a loophole in the general disclosure requirements. But the
disclosure provision[] ...serve[s] another, informational interest ....It goes beyond the general disclosure requirements
to shed the light of publicity on spending that is unambiguously campaign related but would not otherwise be reported
because it takes the form of independent expenditures or of
contributions to an individual or group not itself required to
report the names of its contributors. By the same token, it is
not fatal that [the provision] encompasses purely independent
expenditures uncoordinated with a particular candidate or his
165Id. at

356.

'6Id. at 384 (Scalia, J., dissenting).
167See

Buckley, 424 U.S. at 74-75, 80 (explaining that the disclosure provision required

disclosure of expenditures of more than $100 per calendar year, in the aggregate, if they were
for "communications that expressly advocate the election or defeat of a clearly identified candidate").
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agent. The corruption potential of these expenditures may be
significantly different, but the informational interest can be as
strong as it is in coordinated spending, for disclosure168helps
voters to define more of the candidates' constituencies.
Third, as Justice Scalia noted, the burden of complying with
the disclosure requirements in Buckley, "which include[d] the filing of quarterly reports, [was] infinitely more onerous than Ohio's
simple requirement for signature of campaign literature." 69
Thus, one way to reconcile the apparent incongruity between
Buckley and McIntyre is to see that, in both cases, the Court was
not overly concerned about speech that the Court believed would
not significantly affect voter choice, but was quite concerned that
information that it believed could and should affect voter choice be
made available to the electorate (the name of a person who spent
what the Court considered significant amounts of money advocating an election result, as opposed to the name of a person who authored what the Court believed was an inconsequential political
leaflet in McIntyre). While McIntyre reached the correct result,
the McIntyre Court appeared to hedge its bets, leaving some wiggle room for a different result in a case in which the Court might
intuit that voters would place undue weight on the anonymous
speech at issue.
The Court's growing concern that voters are overly impressionable, unduly influenceable, and insufficiently informed, and
thus make "incorrect" or "incompetent" choices, can be seen even
more clearly in one of its more recent electoral speech cases: Republican Party v. White.' 70 The question in Republican Party v.
White was whether Minnesota, which holds popular elections for
all state judge positions, could bar any "candidate for a judicial
office, including an incumbent judge," from "announc[ing] his or
her views on disputed legal or political issues," on penalty of discipline including removal for incumbent judges and disbarment for
lawyer-candidates.' 17 The provision - the so-called "announce
clause" - not only forbade "promising to decide an issue a particular way"; it also forbade "the candidate's mere statement of his
current position, even if he [did] not bind himself to maintain that
position after election." 1 72 It allowed judicial candidates to criticize past decisions, but only if they did not assert that if elected,
'68
Id.at 80-8 1.
'69
McIntyre, 514 U.S. at 384-85 (Scalia, J., dissenting).
170536 U.S. 765 (2002).
'Id.

at 768.

Id.at 770.
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they would have the power to eliminate decisions they considered
erroneous. 173 It did not allow them to announce their views about
any disputed legal 74or political issue likely to come before them if
they were elected.1
Again, the Court reached the right result under standard First
Amendment rules. The majority found that the announce clause
was not narrowly tailored to serve the state's asserted interest in
the appearance and reality of judicial impartiality, since it did not
restrict speech for or against particular parties, rather than for or
against particular legal positions. Insofar as it was meant to serve
an interest in selecting judges who were impartial in the sense that
they had no preconceptions about the law, that interest was not
compelling, since it was neither possible nor desirable to find
judges without preconceptions on legal issues. ' 5
What is most astonishing about Republican Party v. White is
not the result or the reasoning behind it; both reflect long-standing
norms of First Amendment jurisprudence. As Justice Scalia, the
author of the majority opinion, pointed out:
[T]he notion that the special context of electioneering justifies an abridgment of the right to speak out on disputed issues sets our First Amendment jurisprudence on its head.
"Debate on the qualifications of candidates" is "at the core of
our electoral process and of the First Amendment freedoms,"
not at the edges. "The role that elected officials play in our
society makes it all the more imperative that they be allowed
freely to express themselves on matters of current public importance." "It is simply not the function of government to select which issues are worth discussing or debating in the
course of a political campaign." We have never allowed the
government to prohibit candidates from communicating
rele176
vant information to voters during an election.
Rather, what is most astounding is the fact that only five of the
justices signed on to the majority opinion, and two of those filed
separate concurring opinions. Four justices felt compelled to dissent from the decision.
Justice O'Connor's concurring opinion shows her deep distrust of allowing voters to elect judges in the first place. After a
17-Id. at
74

1

772.

id.

'71id. at 777-78.
76
1 Id. at 781-82 (quoting Eu v. S.F. County Democratic Cent. Comm., 489 U.S.
214, 22223 (1989); Wood v. Georgia, 370 U.S. 375, 395 (1962); and Brown v. Hartlage, 456 U.S. 45, 60
(1982)).
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brief nod to the connection between what a judge may say on the
campaign trail and the judge's actual and perceived impartiality,
Justice O'Connor spoke at length about the inadvisability of conducting judicial elections at all. Essentially, she said, a state stupid enough to allow voters to elect judges should simply lie quietly
in the bed it made: "If the State has a problem with judicial impartiality, it is largely one the State brought upon
itself by continuing
177
the practice of popularly electing judges."'
Justice Kennedy, too, made clear his antipathy for judicial
elections, managing to criticize their use even as he urged his colleagues to refrain from such criticism. "There is general consensus," he said, "that the design of the Federal Constitution, including lifetime tenure and appointment by nomination and confirmation, has preserved the independence of the federal judiciary." He
continued:
In resolving this case, however, we should refrain from criticism of the State's choice to use open elections to select
those persons most likely to achieve judicial excellence.
States are free to choose this mechanism rather than, say, appointment and confirmation. By condemning judicial elections across the board, we implicitly condemn countless
elected state judges and without warrant. Many of them, despite the difficulties imposed by the election system, have
discovered in the law the enlightenment, instruction, and inspiration that make them
78 independent-minded and faithful jurists of real integrity. 1
Like that of Justice O'Connor and the dissenters, Justice Kennedy's real quarrel seemed to lie with the voters who do not understand what qualities they should look for in a good judge:
If Minnesota believes that certain sorts of candidate speech
disclose flaws in the candidate's credentials, democracy and
free speech are their own correctives. The legal profession,
the legal academy, the press, voluntary groups, political and
civic leaders, and all interested citizens can use their own
First Amendment freedoms to protest statements inconsistent
with standards of judicial neutrality and judicial excellence.
Indeed, if democracy is to fulfill its promise, they must do so.
They must reach voters who are uninterested or uninformed
or blinded by partisanship,and they must urge upon the voters a higher and better understandingof the judicialfunction
77

'
7
11

Id. at 788-92 (O'Connor, J., concurring).
Id. at 795-96 (Kennedy, J., concurring).
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and a stronger commitment to preserving its finest traditions. 79
Justice Stevens' dissenting opinion evidences the same anxiety about the voters' ability to choose a judge for the right reasons:
"[A] judicial candidate, who announces his views in the context of
a campaign, is effectively telling the electorate: 'Vote for me because I believe X, and I will judge cases accordingly.' . . . Minnesota has a compelling interest in sanctioning such statements.' 8 °
Further, "the judicial reputation for impartiality and openmindedness is compromised by electioneering that emphasizes the candidate's personal predilections rather than his qualifications for judicial office."' 8' Such electioneering is problematic because it will
ultimately lead voters to elect a judge on the basis of her "predilections" rather than her "qualifications," and she then will feel
obliged to remain true to those predilections. If voters made the
right choices, however, paying attention only to the judge's "qualifications," then we would not have to worry about confusing them
with information that should not factor into their decisions, and we
would not have to worry that a judge who knows she was elected
because the electorate improperly relied on that irrelevant information would feel obliged to continue to act in accordance with it.
Justice Ginsburg's dissenting opinion, in which Justices Stevens, Souter and Breyer joined, is perhaps most up front about her
fear that if voters learn how a judge is likely to decide a case that
may come before her, they will vote for or against her on the basis
of that information, rather than on the "proper" criteria. A voter
needs to know legislative and executive candidates' positions on
the issues in order to "cast her ballot intelligently, to vote for the
candidate committed to positions the voter approves."'' 82 Justice
Ginsburg agreed. But judges do not represent anyone or serve any
faction or constituency, so "the rationale underlying unconstrained
speech in elections for political office - that representative government depends on the public's ability to choose agents who will
act at its behest - does not carry over to campaigns for the
bench." 183 The problem with the majority's analysis, she continued, is:
The Court sees in this conclusion, and in the Announce
Clause that embraces it, "an obvious tension": The Minnesota
79

Id. at 795 (Kennedy, J., concurring) (emphasis added).
'80 d. at 800 (Stevens, J., dissenting).
181Id. at 802 (Stevens, J., dissenting).
1

182Id.

at 806 (Ginsburg, J., dissenting).

831Id. (Ginsburg, J., dissenting).
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electorate is permitted to select its judges by popular vote,
but is not provided information on "subjects of interest to the
voters," - in particular, the voters are not told how the candidate would decide controversial cases or issues if elected.
This supposed tension, however, rests on the false premise
that by departing from the federal model with respect to who
chooses judges, Minnesota necessarily departed from the
federal p~osition on the criteriarelevant to the exercise of that
choice.'
In other words, Justice Ginsburg seemed to believe, government
should be able to restrict a judicial candidate's speech if that
speech may lead voters to make a choice for or against her that is
based on improper criteria - on information that the state considers
not "relevant" to the voter's choice.
In sum, a majority of the Court's members (Justices
O'Connor, Ginsburg, Stevens, Souter and Breyer) made it abundantly clear that they felt that voters could not and should not be
trusted to elect judges because they would base their decisions on
the wrong criteria. Justice O'Connor believed that the correct solution would be to eliminate judicial elections altogether, since the
Court's precedents clearly bar speech restrictions when they are
justified by a concern that voters will make an incorrect choice.
Justices Ginsburg, Stevens, Souter and Breyer were willing to endorse speech limitations because they believed that it is critically
important not to expose voters to information that will lead them
to elect a judge for the wrong reasons, and that will therefore leave
the judge improperly beholden to them. Whatever the merits of
their relative positions, they reveal the justices' growing concern
that the American electorate is not making properly informed
choices at the polls, and the Court's growing willingness to restrict
speech if it believes that the speech will lead to poor electoral
choices.
B. Money as ElectoralSpeech: Campaign FinanceRegulation
from Buckley v. Valeo to McConnell v. FEC
The analysis of the Court's campaign finance regulation cases
begins with Buckley v. Valeo,' 85 the seminal and still critically important case in the Court's "money as electoral speech" jurisprudence. 86 Buckley is a significant case for the purposes of this Ar14 ld. at 807 (Ginsburg, J., dissenting) (citations omitted).
185424 U.S. I(1976) (per curiam).
86See, e.g., DANIEL HAYS LOWENSTEIN & RICHARD L. HASEN, ELECTION LAW: CASES
AND MATERIALS 749 (2d ed. 2001) ("Buckley is still the most basic text against which any exist-
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ticle in part because it reflects a view of the American voter that
the Court seems to have rejected in more recent cases - a view of
the American voter as a competent, informed elector for whom
more information is better, rather than unduly confusing.
The Buckley Court issued three major rulings germane to this
Article. The Court upheld the limits in the Federal Election Campaign Act Amendments of 1974 ("FECA") 187 on the size of campaign contributions - money given to a candidate, for the purposes
of influencing the outcome of the election, to spend as he or she
deems fit. 188 It struck down FECA's limits on the size of independent expenditures - money spent by a party outside the campaign, without consulting with the campaign, to convince the pub1 90
89
lic to support or oppose a candidate.1 And, as discussed above,
though it refused to allow a limit on the size of independent expenditures, it upheld FECA's requirement that such expenditures
be publicly disclosed.' 9'
The Buckley Court's reasons for upholding contribution limits
and requiring that expenditures be publicly disclosed, while simultaneously striking down expenditure limits, are key to understanding its view of the American voter. First, the Court distinguished
between contributions and expenditures on the ground that, "although [FECA's] contribution and expenditure limitations both
implicate fundamental First Amendment interests, its expenditure
ceilings impose significantly more severe restrictions on protected
freedoms of political expression and association than do its limitations on financial contributions.' 9 2 In the Court's view, expenditure restrictions infringed more on speech rights because expenditures are more communicative than contributions: 193
A restriction on the amount of money a person or group can
spend on political communication during a campaign necessarily reduces the quantity of expression by restricting the
ing or proposed federal, state, or local campaign finance regulation must be tested.").
187Federal Elections Campaign Act Amendments of 1974, Pub. L. No. 93-443 (codified as
amended at 2 U.S.C. §§ 431-456 (Supp. 1974)).
188See generally 2 U.S.C. § 431(8) (Supp. 2003) (defining "contribution").
9
' See generally 2 U.S.C. § 431(17) (Supp. 2003) (defining "independent expenditure").
190See supra text accompanying notes 160-69.
9'Buckley, 424 U.S. at 75-76.
'92
d. at 23.
193 The Court's decision in Buckley has, of course, been attacked on many fronts, including
its distinction between contributions and expenditures, as well as its view that contributions and
expenditures were speech, rather than conduct. A critique or even review of the arguments proand con-Buckley are beyond the scope of this Article. Interested readers can find a comprehensive overview of the literature on campaign finance regulation in the election law casebooks by
Sam Issacharoff, Pam Karlan, and Rick Pildes, ISSACHAROFF ET AL., supra note 130, and by
Dan Lowenstein and Rick Hasen, LOWENSTEIN & HASEN, supranote 186.
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number of issues discussed, the depth of their exploration,
and the size of the audience reached. This is because virtually every means of communicating ideas in today's mass society requires the expenditure of money....
...[The FECA's expenditure limits] would appear to exclude all citizens and groups except candidates, political parties and the institutional press from any significant use of the
most effective modes of communication....
By contrast with a limitation upon expenditures for political expression, a limitation upon the amount that any one
person or group may contribute to a candidate or political
committee entails only a marginal restriction upon the contributor's ability to engage in free communication. A contribution serves as a general expression of support for the
candidate and his views, but does not communicate the underlying basis for the support. The quantity of communication by the contributor does not increase perceptibly with the
size of his contribution, since the expression rests solely on
the undifferentiated, symbolic act of contributing. At most,
the size of the contribution provides a very rough index of
the intensity of the contributor's support for the candidate.... While contributions may result in political expression if spent by a candidate or an association to present
views to the voters, the transformation of contributions into
political debate
94 involves speech by someone other than the
contributor. 1
Second, the Court found that the lesser speech infringements
entailed by contribution limits were justified by the governmental
interest in "the prevention of corruption and the appearance of corruption spawned by the real or imagined coercive influence of
large financial contributions on candidates' positions and on their
actions if elected to office."' 195 To the extent that contributors
make large contributions to secure a political quid pro quo, such
96
contributions undermine the integrity of our democratic system.'
Moreover, because the public is aware of the "opportunities for
abuse inherent in a regime of large individual financial contributions," contribution regulations are necessary to avoid even the

'94Buckley, 424 U.S. at 19-21.
95

'

Id. at 25.

'9Id. at 26-27.

20031

THE (UN)INFORMED ELECTORATE

appearance of improper influence in order to preserve public confidence in a fair and impartial government.'9 7
In contrast, the Court determined, expenditure limits, with
their greater infringements on political speech, could not be justified by the same governmental interests in preventing corruption
and the appearance of corruption. 198 Independent expenditures "expenditures for express advocacy of candidates made totally independently of the candidate and his campaign"' 99 - may provide
little, if any, assistance to the candidate's campaign and may even
prove counterproductive. 200 "The absence of prearrangement and
coordination of an expenditure with the candidate or his agent not
only undermines the value of the expenditure to the candidate, but
also alleviates the danger that expenditures will be given as a quid
pro quo for improper commitments from the candidate. ,,201
Moreover, in a section of the decision that is especially pertinent to the thesis of this Article, the Court appeared to believe that
expenditure limits would inhibit, rather than promote, informed
voting. The Court found quite dubious the government's argument
that even if expenditures do not have the potential for corruption
that contributions to candidates do,2 °2 FECA's expenditure limitations were justified by the government's interest in leveling the
electoral playing field by "equalizing the relative ability of individuals and groups to influence the outcome of elections. 20 3 The
Court rejected the "level the playing field" argument, scolding:
[T~he concept that government may restrict the speech of
some elements of our society in order to enhance the relative
voice of others is wholly foreign to the First Amendment,
which was designed "to secure 'the widest possible dissemination of information from diverse and antagonistic
sources,"' and "'to assure unfettered interchange of ideas for
the bringing 2about of political and social changes desired by
the people. ,, 4

At the same time, however, the Court accepted
that the governmental interest in informed voting
mandatory disclosure of independent expenditures,
forced disclosures could chill freedom of speech

the argument
justified the
even though
and associa-

'97Id. at

27.
' 981d. at 45-48.
'99id.
at47.
20
0id.
201id.

202Id. at
203

80-81.
1d. at 48.
2
M4Id. at 48-49 (quoting N.Y. Times Co. v. Sullivan, 376 U.S. 254, 266, 269 (1964)).
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tion.
The
Court found that, although compelled disclosure
raised the possibility of potentially serious infringements on First
Amendment rights, that potential was outweighed by disclosure's
informative value:

[D]isclosure provides the electorate with information "as to
where political campaign money comes from and how it is
spent by the candidate" in order to aid the voters in evaluating those who seek federal office. It allows voters to place
each candidate in the political spectrum more precisely than
is often possible solely on the basis of party labels and campaign speeches. The sources of a candidate's financial support also alert the voter to the interests to which a candidate
is most likely to be responsive and thus facilitate predictions
of future performance in office.2 °6
Despite the skepticism with which the Court treated the government's argument that the restrictions on speech posed by expenditure limits were justified by the governmental interest in
promoting informed voting by ensuring that wealthier individuals
and groups would not exert undue influence on the outcome of
elections, Buckley is not entirely inconsistent with the Court's acceptance, in other electoral speech cases, of the government's
claim that it needs to restrict speech in order to ensure informed
voting.20 7 The claim that some voices are unduly influential, and
thus that the playing field needs leveling, depends, in part, on the
underlying premises that it is important for voters to vote in accordance with what they truly believe are their own best interests, and
that we may consider voters adequately informed when different
information would not change those beliefs. In other words, the
claim that speech is unduly influential in the electoral context is, at
times, equivalent to the claim that the speech at issue leaves voters
inadequately informed in that they would vote differently were
they to hear more or different speech.20 8 The difference between
Buckley and several of the Court's more recent electoral speech
cases is that the electorate that the Buckley Court envisioned was
not capable of being unduly influenced by the kind of electoral
speech that independent expenditures buy. That is, the Buckley
205

id. at 60-81.
)6Id. at 66-67 (footnote omitted).
See, e.g., infra text accompanying notes 258-72 (discussion of Burson v. Freeman, 504

2

207

U.S. 191 (1992)); see also, infra text accompanying notes 273-92 (discussion of Cook v.
Gralike, 531 U.S. 510 (2001)); infra text accompanying notes 293-312 (discussion of Arkansas
Educ. Television Comm'n v. Forbes, 523 U.S. 666 (1998)).
2m See supra note 2.
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Court did not reject the argument that electoral speech may be restricted when it is unduly influential, an argument to which the
Court has paid much deference in other cases; rather, it simply
found that speech that takes the form of political expenditures is
not unduly influential. The Court believed that limiting independent expenditures would limit, not expand, the kind of information
voters need to make informed choices, emphasizing that Congress
may not "abridge the rights of some persons to engage in political
expression in order to enhance the relative voice of other segments
of our society. . . . Democracy depends on a well-informed electorate, not a citizenry legislatively limited in its ability to discuss
and debate candidates and issues. ' ' 2° 9 In contrast, compelling disclosure of such expenditures would expand the kind of information
that voters need to make informed choices.
The Court's belief that limiting independent expenditures
would inhibit the flow of the important political information necessary to informed voting was not based on empirical evidence as
to the actual effects of independent political expenditures. Thus,
the decision can be read to support the premise that independent
political expenditures promote informed voting, or at least do not
inhibit it, because they do not actually influence political outcomes. It can also be read to support the premise that independent
political expenditures promote informed voting, or at least do not
inhibit it, because, although they influence political outcomes,
their influence is not undue.
As Professor Daniel Ortiz has explained, "[t]he Court's rejection of the government's undue influence argument must rest on
one or more of three different grounds, ' '2 10 all of which assume, or
at least are consistent with, the paramount importance of informed
voting. First, the Court might believe that, although money does
influence political outcomes, its influence is not undue compared
to the danger that government control of speech will prevent voters
from making free political choices.21 In other words, money's
influence on voter choice is simply not as pernicious as governmental restrictions on speech. However, because the Court has
found that some kinds of electoral speech are so unduly influential
that governmental restriction of them is justified, we need an explanation of why money's influence is not as pernicious as speech
restrictions.
2

09Buckley, 424 U.S. at 49 n.55.

21

21

Ortiz, supra note 9, at 10.

'Id. at I1, 14.
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Both of the other grounds that Professor Ortiz has laid out
provide that explanation, and similarly accord with the notion that
informed voting is critical. One holds that money "can influence
voters by making appeals that might conflict with the voters' policy judgments," but that the influence is not "undue" because the
amount of money available to any particular candidate is directly
proportional to popular support for the candidate, so money cannot
change the outcome of electoral politics. 21 2 The other holds that
money cannot distort the electorate's decision-making process because that process is based on the voters' evaluation of ideas and
policies, and money merely enhances the process "by making more
information and arguments available for consideration.23
The same concern underlies both possible grounds for the
Court's decision against limiting independent expenditures: The
Court wants to ensure that voters are adequately informed so that
their votes will truly mirror their conceptions of their best interests. In the first instance, the Court would say that independent
expenditures cannot prevent voters from becoming adequately informed because the vote as a whole - the election results - will
still mirror the electorate's true beliefs. In the second, the Court
would find that independent expenditures cannot prevent voters
from becoming adequately informed because each individual vote
will still mirror the voter's true beliefs.21 4
212

Id. at 14.

213
Id.
214

at 12, 14.
The Court's faith in the primacy of informed voting, coupled with what appears to be its
essentially intuitive assumptions about whether particular speech will promote or inhibit informed voting, underlie many of its post-Buckley campaign finance regulation cases. In those
cases, even while the Court has wavered in its speculations about whether American voters
actually engage in informed voting, it has held unswervingly to its belief that informed voting is
critical:
"[T]here is practically universal agreement that a major purpose of [the First]
Amendment was to protect the free discussion of governmental affairs." If the
speakers here were not corporations, no one would suggest that the State could silence their proposed speech. It is the type of speech indispensable to decisionmaking in a democracy, and this is no less true because the speech comes from a corporation rather than an individual. The inherent worth of the speech in terms of its capacity for informing the public does not depend upon the identity of its source,
whether corporation, association, union, or individual.
First Nat'l Bank of Boston v. Bellotti, 435 U.S. 765, 776-77 (1978) (footnotes omitted).
As Professor Ortiz has pointed out, the Court has vacillated in its campaign finance regulation cases between a view of American voters as "civic smarties" who make deliberate, deliberative, "highly informed political choices" as they "eagerly acquire and sort through political
argument and information in order better to evaluate candidates and ideas according to the voters' own self-interest or conception of the public good," and a view of American voters as "civic
slobs" who are "passive and uninformed," "do not bother to acquire and evaluate the same kinds
or amounts of political information but instead vote largely on the basis of images, feelings, and
emotions," and do not engage in any significant "[c]ognitive deliberation." Ortiz, supra note 9,
at 4, 37-44. In any event, the conflict exists only in the description, not the aspiration; the Court
appears firmly committed to the idea that whether American voters are "civic smarties" or
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Whichever analysis supports the Buckley decision, the result,
which allowed government to require disclosure of independent
expenditures, but not to limit such spending, shows that the Court
envisioned voters for whom more information is better - voters
who, if not individually, then in the aggregate, can sort through a
barrage of slick advertising and competently and efficiently distinguish the true and useful from the misleading and useless. More
recent cases show that the Court has started to doubt whether more
is truly better, and that it has revised its opinion of the competence
of the American voter. It remains committed to the notion that the
electorate should be informed, but it has begun to believe that voters are not properly informed. Indeed, the Court's cases show that
the justices have begun, tacitly, to embrace the notion that if more
information has not led to a more informed electorate - if the marketplace of ideas is simply too crowded with hucksters - then perhaps less information is what is needed.
Despite nearly three decades of criticism, the Court recently
reaffirmed the distinctions it made in Buckley between expenditures and contributions, holding in FederalElection Commission v.
Beaumont 15 that a limit on direct contributions to candidates for
federal office by nonprofit advocacy corporations was constitutional because, inter alia, contributions are less expressively significant than expenditures and pose greater risks of harm. In a
1986 case, FederalElection Commission v. Massachusetts Citizens
for Life,2 t 6 the Court had held that it was unconstitutional to prohibit independent expenditures by ideological corporations - such
as North Carolina Right to Life, the plaintiff in Beaumont - that do
not take significant amounts of money from corporations or unions. In a 1990 case, Austin v. Michigan Chamber of Commerce,2 17 the Court held that nonideologicalcorporations - such as
the plaintiff in that case, the Michigan Chamber of Commerce could be barred from using corporate funds to make independent
expenditures. The question in Beaumont, then, was whether the
ideological nature of the corporation in question was determinative, such that bans on both contributions and expenditures by
ideological corporations would be constitutional, or whether the
nature of the spending - contribution or expenditure - was deter-

minative, such that, while a ban on contributions by ideological

"civic slobs," they should be "civic smarties."
215 123 S. Ct. 2200 (2003).
216479 U.S. 238 (1986).
217494

U.S. 652 (1990).
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corporations would be constitutional, a ban on expenditures by the
same corporations would not.
Significantly, in determining that the nature of the spending
was determinative, the Beaumont Court seemed to embrace a concept that it had previously rejected: that corporations' First
Amendment rights in the electoral arena are more limited than
those of individual citizens. In First National Bank of Boston v.
Bellotti,1 8 a 1978 case, the Court refused to pay credence to that
concept. In Bellotti, the Court struck down a Massachusetts law
that forbade certain expenditures by banks and business corporations for the purpose of influencing the vote on ballot referenda.
The Bellotti Court held that where speech "otherwise would be
within the protection of the First Amendment," it does not "lose[]
that protection simply because its source is a corporation" and the
speech at issue does not directly pertain to its corporate interests. 2 19 "If a legislature may direct business corporations to 'stick
to business,' it may also limit other corporations - religious, charitable, or civic - to their respective 'business' when addressing the
public. Such power in government to channel the expression of
views is unacceptable under the First Amendment., 220 The Court
then affirmed its view in Buckley that independent expenditures even by corporations - simply do not "exert an undue influence on
,,221
the outcome of a referendum vote ....
Twenty-five years later, the Beaumont Court appeared to
minimize the First Amendment rights of corporations qua corporations, stating matter-of-factly:
Within the realm of contributions generally, corporate contributions are furthest from the core of political expression,
since corporations' First Amendment speech and association
interests are derived largely from those of their members, and
of the public in receiving information. A ban on direct corporate contributions leaves individual members of corporations free to make their own contributions, and deprives the
public of little or no material information. 222
Most notably, the Bellotti Court refused to accept the argument that "corporations are wealthy and powerful and their views

218435 U.S. 765 (1978).
29
f Id.

at 784.
"Old. at 785.
221Id. at 789-90.
222
FEC v. Beaumont, 123 S. Ct. 2200, 2210 n. 8 (2003) (citations omitted).
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may drown out other points of view" 223 without evidence of the
pernicious effects alleged:
If appellee's arguments were supported by record or legislative findings that corporate advocacy threatened imminently
to undermine democratic processes, thereby denigrating
rather than serving First Amendment interests, these arguments would merit our consideration. But there has been no
showing that the relative voice of corporations has been
overwhelming or even significant in influencing referenda in
Massachusetts, or that there has been any threat to the confidence of the citizenry in government.22 4
The Beaumont Court, in contrast, stressed "respect for the 'legislative judgment that the special characteristics of the corporate structure require particularly careful regulation.'" 22 5 Granted, the Court
added that "such deference to legislative choice is warranted particularly when Congress regulates campaign contributions, carrying as they do a plain threat to political integrity and a plain warrant to counter the appearance and reality of corruption and the
misuse of corporate advantages. 22 6 Nonetheless, the Beaumont
Court did appear to pave the way for an argument that it should
defer to congressional findings that unlimited expenditures pose
dangers just as serious as unlimited contributions - the danger not
of corruption or its appearance, but of the undue influence of
wealth on electoral outcomes.
While Justices Thomas, Scalia, and Kennedy have all made
abundantly clear their view that the distinction between expenditures and contributions is unwarranted, and that current limits on
either are unconstitutional, 7 the majority emphasized the way in
which "state-created advantages," such as "limited liability, perpetual life, and favorable treatment of the accumulation and distribution of assets," permit corporations "to use 'resources amassed
in the economic marketplace' to obtain 'an unfair advantage in the
223

Bellotti, 435 U.S. at 789.

2241d. at 789-90 (citation and footnote omitted).
225Beaumont,

123 S. Ct. at 2207 (quoting FEC v. Nat'l Right to Work Comm., 459 U.S.

197, 209-10 (1978)).
226Id.
227See,

e.g., Beaumont, 123 S. Ct. at 2211-12 (Kennedy, J., concurring) ("[M]y position... has been that the Court erred in sustaining certain state and federal restrictions on political speech in the campaign finance context and misapprehended basic First Amendment principles in doing so."); id. at 2212 (Thomas, J., dissenting, joined by Scalia, J.) (expressing a belief
that campaign finance laws are subject to strict scrutiny and that broad caps on financial contributions are unconstitutional because they are not narrowly tailored to meet any compelling state
interest).

CASE WESTERN RESERVE LAW REVIEW

[Vol. 54:2

political marketplace.' 228 Again, it is true that the "unfair advantage" to which the Court referred in Beaumont was the ability to
amass "political war chests" that could be used to incur political
debts from legislators.22 9 Still, given the Court's recently heightened concern that voters are not sufficiently informed, and that in
many cases, more information may leave them less informed than
they should be, it is not a great stretch to read Beaumont as a case
in which a majority of the Court is signaling its increasing discomfort with the free marketplace of ideas it created in Buckley, and
the way in which that unregulated marketplace may indeed lead to
an electoral system in which wealth is unduly influential, not only
because of its actual or apparent effects on candidates, but because
of its undue effects on voter choice.
As this Article went to press, the Court issued its decision in
McConnell v. Federal Election Commission,230 a decision that provides further support for the proposition that because the Court
increasingly perceives voters as uninformed, it increasingly perceives corporate wealth as unduly influential in the electoral arena.
McConnell upheld, inter alia, provisions in the Bipartisan Campaign Reform Act of 2002 ("BCRA") that were designed to close
the "soft money" and "issue advocacy" loopholes that Congress
saw in FECA.23'
Most striking for purposes of this Article is the Court's dismissive treatment of the arguments concerning the alleged over
breadth of BCRA's provisions barring corporations and unions
from using funds in their treasuries to finance "electioneering
...
ld. at 2206.
2 29

Id.

2302003 U.S. LEXIS 9195 (Dec. 10, 2003).
23' As the McConnell Court explained, under FECA, so-called "hard" or "federal" money
contributions - contributions made for the purpose of influencing an election for federal office were subject to that Act's disclosure requirements and source and amount limits. "Soft" or
"nonfederal" money contributions were not regulated under FECA. Before BCRA was enacted,
contributors who had already made the maximum permissible "hard" money contributions to
federal candidates could still contribute "soft" money to political parties to fund activities, such
as get-out-the-vote drives and generic party advertising, that would influence both federal and
nonfederal elections.
In addition, FECA required that regulated "hard" money be used for "express advocacy"
(communications that expressly advocate the election or defeat of a clearly identified federal
candidate), but allowed unregulated "soft" money to pay for "issue advocacy," which includes
advertisements that expressly refer to federal candidates without expressly advocating their
election or defeat. Thus, an "express advocacy" ad that said "Vote against John Smith" was
regulated under FECA, but an "issue ad" that criticized Smith's record and urged voters to call
him and "tell him what you think" was not. Sponsors of such "issue ads" did not have to disclose their identity, and often used misleading names to conceal or misrepresent their purpose.
In the years after FECA's enactment, the political parties were able to influence federal elections but still avoid FECA's requirements and limitations by taking clever advantage of the soft
money and issue advocacy loopholes. McConnell, 2003 LEXIS 9195, at *60-*78.
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communications." FECA barred corporations and unions from
using such funds to finance communications that expressly advocated the election or defeat of particular federal candidates.2 32
BCRA extended that bar to all "electioneering communications,"
which include all broadcast, cable or satellite communications that
refer to a clearly-identified federal candidate, that are targeted to
the relevant electorate, and that air within a specific time period
before the election in question (within sixty days of the relevant
general, special or run-off election, or within thirty days of233the
relevant primary election or nominating convention or caucus).
Under BCRA, even a corporation-financed ad not intended to
influence an election for federal office may still be banned. For
example, as Justice Kennedy pointed out in his McConnell dissent,
BCRA "makes it a felony for an environmental group to broadcast
an ad, within 60 days of an election, exhorting the public to protest
a Congressman's impending vote to permit logging in national forests," if the Congressman is running in that election.234 If it were
to be effective at all, the ad would be targeted to the "relevant
electorate" (the representative's constituency), would run before
the logging vote and thus within sixty days of the election in which
the representative was running for reelection, and would refer
clearly to the representative.
As discussed below, while the Court had previously upheld
regulations that barred non-PAC corporate and union spending on
advertisements that advocated the election or defeat of a particular
candidate, it had distinguished such "express advocacy" from "issue advocacy," which includes communications, such as advertisements, that support or oppose the passage of a particular ballot
measure but do not advocate the election or defeat of a particular
candidate. The McConnell Court did not explicitly erase that distinction, but it did summarily dismiss the argument that BCRA
would regulate "significant quantities" of genuine issue ads and
was thus overbroad.2 35 The "vast majority" of issue ads that
clearly identify a candidate for election and that are aired in the
days preceding that election are intended to influence the election's outcome, said the Court.236 The number of such ads that are

23
1
233

Id. at *199.
Id. at "173. As they could under FECA, corporations and unions may, under BCRA,
organize and create separate, segregated funds, or PACs, to finance such communications. Id. at
" 199.
23 Id.at *365 (Kennedy, J.,
dissenting).
235
1d. at *202-*203.
23

6 Id. at *203.
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not so intended is simply not sufficiently "substantial" to justify a
finding of over breadth. 7
While the language of the McConnell decision does leave
room for an argument that, as applied, BCRA could unconstitutionally bar corporations from funding issue ads not intended to
influence candidate elections, the Court's rationale does not. The
McDonnell Court held that the government had a "compelling interest in regulating advertisements that expressly advocate the
election or defeat of a candidate for federal office" because of the
"corrosive and distorting effects of immense aggregations of
wealth that are accumulated with the help of the corporate form
and that have little or no correlation to the public's support for the
corportation's political ideas. ' ,238 But, as discussed below, such an
argument applies equally to corporate-funded issue ads - ads that
are intended to influence an election on a ballot issue, as opposed
to a candidate election.
To understand why McConnell indicates the Court's growing
concern that because voters are improperly informed, corporate
wealth unduly influences electoral outcomes, it is necessary to revisit the Court's decisions in Bellotti239 and Austin.2 40 In Bellotti,

as discussed above, the Court held that the First Amendment
barred a Massachusetts law that forbade corporations from making
independent expenditures on communications meant to influence
elections on "issues" - e.g., elections on ballot initiatives or referenda - as opposed to elections on candidates. The Bellotti Court
distinguished laws that barred corporate contributions to influence
candidate elections, though it acknowledged that "Congress might
well be able to demonstrate the existence of a danger of real or
apparent corruption in independent expenditures by corporations to
influence candidate elections. 24 ' Bellotti rejected the argument
that, despite a lack of record evidence, the Court could presume
that corporate wealth would "drown out other points of view" ;242
the reason that laws that barred even independent corporate expenditures on candidate elections could be constitutional was that a
legislature might be able to show a risk of actual or apparent candidate corruption in such elections. Thus, Bellotti hinged, at least
in part, on the difference between candidate and issue elections.

237

Id. at *205.
Id. at *201-'202.
239 First Nat'l Bank of Boston v. Bellotti, 435 U.S. 765 (1978).
240 Austin v. Mich. Chamber of Commerce, 494 U.S. 652 (1990).
241Bellotti, 435 U.S. at 787-88 & n.26.
242 ld. at 789-90.
238
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The Austin Court accepted Bellotti's invitation, holding that
just as the First Amendment permitted a ban on corporate contributions in candidate elections, it permitted Michigan's ban on independent corporate expenditures in such elections. But the Austin
Court adopted a different rationale for the constitutionality of such
a ban: It did not matter, the Court said, whether Michigan could
demonstrate that such expenditures posed a "danger of 'financial
quid pro quo' corruption":
Michigan's regulation aims at a different type of corruption
in the political arena: the corrosive and distorting effects of
immense aggregations of wealth that are accumulated with
the help of the corporate form and that have little or no correlation to the public's support for the corporation's political
ideas.... The Act... ensures that expenditures reflect actual
public support for the political ideas espoused by corporations. We emphasize that the mere fact that corporations may
accumulate large amounts of wealth is not the justification
for [Michigan's law]; rather, the unique state-conferred corporate structure that facilitates the amassing of large treasuries warrants the limit on independent elections when it is deployed in the form of independent expenditures, just as it can
when it assumes the guise of political contributions. We
therefore hold that the State has articulated a sufficiently
compelling rationale to support its restriction on independent
expenditures by corporations.24 3
Thus, while Austin held that corporations could be barred from
using corporate treasury funds for expenditures in support of or in
opposition to the election of a candidate, its rationale would appear
to apply equally to expenditures in support of or in opposition to
an "issue" election. In any election, whether for a candidate or a
ballot issue, corporate wealth could unfairly influence the outcome. The "unfairness" would come from the fact that the voting
public would be led to believe, incorrectly, that the corporation's
spending for or against the issue or candidate reflected public support for its position, as evidenced by the money that the corporation had amassed in favor of that position. Such a mistaken impression matters, however, only if voters are insufficiently informed - only if they do not have and properly consider the information necessary to judge independently the merits of the candidate or issue. 2 "
243Austin,

494 U.S. at 659-60.

24 In contrast, the Buckley Court envisioned voters who were sufficiently informed that

money could not change electoral outcomes. See supra text accompanying notes 208-14.

CASE WESTERN RESERVE LA W REVIEW

[Vol. 54:2

Though the Austin rationale would appear to extend to issue
elections, two of the six justices who made up the Austin majority
made clear that in their view, Austin was limited to candidate elections. 245 McConnell seems to go where Austin did not: A clear majority adopted the reasoning that the government had a compelling
interest in curtailing the "'corrosive and distorting effects of immense aggregations of wealth that are accumulated with the help
of the corporate form and that have little or no correlation to the
public's support for the corporation's political ideas."'' 246 While
McConnell's express holding is limited to corporate and union
spending in candidate rather than issue elections, its wholesale
adoption of Austin's reasoning can be read as endorsing the notion
that corporate spending has an undue and unfair influence on electoral outcomes in general - an influence that is undue and unfair
because it distorts those outcomes in a way it would not and could
not were voters properly informed.
C. "Last Minute" ElectoralSpeech: Mills v. Alabama,
Burson v. Freeman, and Cook v. Gralike
The cases in this section - Mills v. Alabama,24 7 Burson v.
Freeman,248 and Cook v. Gralike2 49 - show the progression of the
Court's concern about uninformed voting, and its attendant worry
that uninformed voters will be unduly influenced by speech made
just before, or at, the time they actually cast their votes, leading
them to vote against their conception of their best interests. In
Mills, a 1966 case, the Court held unconstitutional a state law barring election day newspaper editorials urging voters to vote for or
against a candidate or ballot proposition. In 1992, the Burson v.
Freeman Court upheld a state electioneering statute that prohibited
the solicitation of votes and the display or distribution of campaign
materials within 100 feet of the entrance to a polling place. The
2001 case Cook v. Gralike saw the Court strike down a ballot initiative that would have required ballot labels designating candi-

245Austin, 494 U.S. at 676 (Brennan, J.,
concurring) ("The particular provision at issue
prohibits corporations from using treasury funds only for making independent expenditures in
support of, or in opposition to, any candidate in state elections.... A corporation remains free,
for example, to use general treasury funds to support an initiative proposal in a state referendum."); id. at 678 (Stevens, J., concurring) ("[T]here is a vast difference between lobbying and
debating public issues on the one hand, and political campaigns for election to public office on
the other.").
246McConnell, 2003 U.S. LEXIS 9195, at *201-*202 (quoting Austin, 494 U.S. at 660).

247384 U.S. 214 (1966).
248504 U.S. 191 (1992).
249531 U.S. 510 (2001).
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dates who did not support federal term limits.

250

Thus, each of

these cases involved "last minute" speech - speech to which the
voter would be exposed at the time, or just before, she actually cast
her ballot.
That the Court's concern about uninformed voting has heightened in recent years, even as (and perhaps because) the electorate
has been expanded, in large part because of the Court's own efforts, 251 is evident from a comparison between the short shrift it
gave in Mills v. Alabama252 to the government's asserted interest in

preventing voters from becoming confused by information they
receive at the "last minute" and the deference it paid that interest
in the more recent Burson and Gralike cases. As noted above,
Mills, which was decided at the dawn of the current voting rights
strict scrutiny era, involved a ban on election day editorials that
urged voters to vote in a particular way.253 The state claimed an
interest in barring such editorials in order to "protect[] the public
from confusive last-minute charges and countercharges and the
distribution of propaganda in an effort to influence voters on an
election day; when as a practical matter, because of lack of time,
such matters cannot be answered
or their truth determined until
254
after the election is over.,

The Court found quite dubious the state's asserted interest in
preventing voter confusion by restricting electoral speech. It first
chided the state for its "obvious and flagrant abridgment of the
constitutionally guaranteed freedom of the press," an institution
that the "Constitution specifically selected ... to play an important

role in the discussion" of "candidates, structures and forms of government, the manner in which government is operated or should be
operated, and all such matters relating to political processes" precisely the type of debate about governmental affairs that the
255
First
Amendment
meant
to protect.
It then
addedand
thatpropaeven
if protecting
voterswas
from
confusing
last-minute
charges

250

While Gralike involved speech by the government, the government was officially the

ballot's "author"; consequently, that fact is set aside for the purposes of the instant analysis,
since the governmental character of the speaker has not always been determinative in electoral
speech cases. That is, although the Court has sometimes held unconstitutional efforts by governmental speakers to insert themselves into the electoral process in an attempt to promote informed voting, as in Gralike, the Court has also, at times, affirmed the constitutional validity of
such efforts, as in Arkansas EducationalTelevision Commission v. Forbes,523 U.S. 666 (1998),
discussed in detail in the text accompanying notes 293-312.
251 See supra text accompanying notes 96-141.
22 384 U.S. 214 (1966).
253
Id. at 218.
254Id. at 219-20.
255
Id. at 218-19.
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ganda were "relevant to the constitutionality of the law, 256 the
statute offered no such protection: It left "people free to hurl their
campaign charges up to the last minute of the day before election
[and] then [went] on to make it a crime to answer those 'lastminute' charges on
election day, the only time they can be effec257
tively answered.,
Of course, there is always going to be a last word; in Mills,
the Court saw no problem in allowing the last word to come at the
last minute. Moreover, the Mills Court was not convinced that the
state's interest in preventing voter confusion from last-minute appeals was even "relevant" to the question of its constitutionality a far cry from the deferential view it has taken of that interest in
more recent cases.
In contrast to Mills, and like the recent case Republican Party
v. White, Burson v. Freeman258 appears to reflect the Court's
evolving view that, because a representative democracy depends
on properly informed voters, the Court must sometimes step in to
protect voters from too much information, the wrong kind of information, and information at the wrong time, even though that
protection necessarily means restricting otherwise-protected political speech. The issue in Burson was whether a Tennessee electioneering statute that prohibited the solicitation of votes and the
display or distribution of campaign materials within 100 feet of the
entrance to a polling place violated the First Amendment. 259 As
the plurality described it, the case forced the Court to define the
relationship between "the right to engage in political discourse
[and] the right to vote - a right at the heart of our democracy. ' 26
The plurality opinion, written by Justice Blackmun and joined
by Chief Justice Rehnquist and Justices White and Kennedy, purported to apply strict scrutiny to the law, so that the state had to
prove both that the statute was necessary to serve a compelling
state interest and that it was narrowly drawn to achieve that end.26'
Tennessee claimed that the restriction served two compelling interests: its interest in protecting "the right of its citizens to vote
freely for the candidates of their choice" and its interest in protecting "the right to vote in an election conducted with integrity and
reliability. 262 The members of the plurality determined that the
256Id. at 220.
257 id.

8
..
504 U.S. 191 (1992).
259
Id. at 193.
'6°ld. at 198.
261Id. at 196-98.
262
Id. at 198-99.
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first of these rights, the voter's right to vote freely, gave the state a
compelling interest in "protecting voters from confusion and undue
influence.' 2 63 They then found that the second right, the right to
vote in an election conducted with integrity, gave the state a comright to vote is not
pelling interest in "ensuring that an individual's
264
undermined by fraud in the election process.,,
The plurality next recounted the history of American voter intimidation and election fraud, in which electors were subjected to
bribery and intimidation by employers, creditors, and political parties. Eventually, Justice Blackmun explained, the states converted
to a secret ballot, secured by a restricted zone around the voting
compartment, so that nobody but the voter could see how he voted.
The number of bribes and threats issued around the polls fell precipitously, because their makers could not know whether they had
worked.26 5 That all of the states used a restricted zone in conjunction with the secret ballot, the plurality concluded, proved the restricted zone's constitutionality: "We find that this widespread and
time-tested consensus demonstrates that some restricted zone is
necessary in order to serve the States' compelling interests in preventing voter intimidation and election fraud. ' 26
Justice Stevens' dissenting opinion, in which he was joined by
Justices O'Connor and Souter, convincingly attacked the plurality
opinion as far too deferential to Tennessee's asserted interests.
Justice Stevens pointed out that campaign-free zones outside polling places serve two functions: they protect orderly access to the
polls and prevent last-minute campaigning.26 7 In Mills v. Alabama,
however, the Court had made clear that the government did not
have a compelling interest in avoiding voter confusion by prevent268
ing last-minute campaigning.
Nonetheless, Justice Stevens argued, preventing last-minute
campaigning appeared to be precisely what the drafters of many
campaign-free zone restrictions had in mind. There was no evidence in the record that such a large campaign-free zone was necessary to prevent fraud and intimidation; indeed, the record established that a campaign-free zone limited to the polling place itself
would adequately preserve order. 269 The fact on which the plurality relied so heavily - that all states have long enforced campaign26 3

Id.at 199.
264/id.
265

1d.at 200-06.
206.
id. at 217-18 (Stevens, J., dissenting).
268
Id.(Stevens, J., dissenting).
269
Id. at 219 (Stevens, J., dissenting).
'66Id.at
267
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free zones around polling places - does not establish that such
zones were actually ever necessary, much less that they are necessary now. Thus, the plurality's
analysis is deeply flawed; it confuses history with necessity,
and mistakes the traditional for the indispensable. The plurality's reasoning combines two logical errors: First, the plurality assumes that a practice's long life itself establishes its
necessity; and second, the plurality assumes that a practice
that was once necessary remains necessary until it is
ended. zT
It appears, then, that although Justice Blackmun's plurality
opinion mentioned the state's "compelling interest" in "protecting
voters from confusion" only in passing,271 the Court was troubled
by the possibility that last-minute campaigning around the polling
place would cause such voter confusion. As Justice Stevens
scolded:
The fact that campaign-free zones cover such a large area in
some States unmistakably identifies censorship of electionday campaigning as an animating force behind these restrictions. That some States have no problem maintaining order
with zones of 50 feet or less strongly suggests that the more
expansive prohibitions are not necessary to maintain access
and order....
Moreover, the Tennessee statute does not merely regulate
conduct that might inhibit voting; it bars the simple "display
of campaign posters, signs, or other campaign materials."
Bumper stickers on parked cars and lapel buttons on pedestrians are taboo. The notion that such sweeping restrictions
on speech are necessary to maintain the freedom to vote and
the integrity of the ballot box borders on the absurd.272
While the Burson decision seems unjustifiable as a true application of strict scrutiny to a regulation that restricted far more political speech than necessary to prevent intimidation and fraud, and
to preserve order in the polling place, it makes more sense when it
is seen as a manifestation of the Court's conviction that voters
should exercise the franchise in an informed, deliberate and intelligent manner. Burson suggests that the Court was concerned that
270

Id. at 218 (Stevens, J., dissenting).
at 199.
272Id. at 218-19 (Stevens, J., dissenting) (citation omitted).
271Id.
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voters simply are not sufficiently well-informed when they go to
the polls, so that last-minute appeals to them become unduly influential, causing them to vote in a way that does not accord with
what their own conception of their best interests would be if they
had more or different information.
The same concern - a concern that prompted the Court to justify speech restrictions that seemingly would be impermissible in a
non-electoral context - animated the recent case Cook v.
Gralike.273 Gralike involved the constitutionality of a successful
Missouri voter initiative that instructed Missouri's Congressional
representatives to use all their delegated powers to pass an
amendment to the federal Constitution that would impose term
limits on members of the federal Congress. The initiative mandated that the phrase "DISREGARDED VOTERS' INSTRUCTION ON TERM LIMITS" be printed on ballots by the names of
incumbent Senators and Representatives who failed, in specified
ways, to support the proposed amendment, and that the phrase
"DECLINED TO PLEDGE TO SUPPORT TERM LIMITS" be
printed on ballots by the names of non-incumbent candidates who
refused to take a "Term Limit" pledge to provide the specified
support if elected.274 The Court held that, under the federal Constitution's Elections Clause,275 the states have the authority only to
regulate the "Times, Places and Manner of holding Elections for
Senators and Representatives. 2 76 The ballot labels represented the
state's attempt to "dictate electoral outcomes" and thus exceeded
its authority under the Elections Clause.27 7 The Court's conclusion
rested on its conviction that it seemed
clear that the adverse labels handicap candidates "at the most
crucial stage in the election process - the instant before the
vote is cast." At the same time, "by directing the citizen's attention to the single consideration" of the candidates' fidelity
to term limits, the labels imply that the issue "is an important - perhaps paramount - consideration in the citizen's
choice, which may decisively influence the citizen to cast his
ballot" against candidates branded as unfaithful.278
If voters are the intelligent, competent electors envisioned in
Buckley, it is not so "clear" that information about the candidates
273531 U.S. 510 (2001).
27 4
1d. at 514-15.
275

U.S. CONST. art. I, § 4, cl.I.
"6Gralike, 531 U.S. at 522-23.
277
Id. at 525-26.
278

Id. at 525 (quoting Anderson v. Martin, 375 U.S. 399, 402 (1964)).
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that is actually accurate, even if it carries pejorative implications,
If voters have waded
will handicap the labeled candidates.
through the flood of information aimed at them before an election,
then presumably, if it is important to them, they will already know
a candidate's stance on term limits before they cast their vote. If it
is not important to them, it is not clear that they will be overcome
by one more piece of information simply because it comes to them
in the "instant before the vote is cast," nor is it clear that that instant is the "most crucial stage in the election process." That last
moment is only especially crucial if it is actually the moment at
which a voter decides how to vote. But if we are to speculate
about the time at which a voter makes her electoral choices, as the
Court apparently did in Cook v. Gralike, it seems equally reasonable to assume that informed voters go to the polls having determined beforehand how to vote. In that case, the influence of the
information provided by the ballot label is only "undue" if it
causes a voter to vote against her predetermined conception of her
own best interests - that is, if it causes a voter to vote differently
than she would vote without that information. If voters are sufficiently informed, however, then by definition, more or different
information will not change their vote. At the very least, then, the
Court assumed a very different kind of decision-maker in Cook v.
Gralike than in Buckley and Brown v. Hartlage.
While Gralike is a very recent case, the fact that it purported
to follow Anderson v. Martin,27 9 a 1964 Equal Protection case,
might seem to undermine the claim that the Court has become ever
more wary about the extent to which voters are insufficiently informed. Nonetheless, there are some important differences between the two cases that show that the Anderson Court was far less
concerned about overly impressionable voters than about ending
state-sponsored racial discrimination. Anderson concerned the
constitutionality of a Louisiana statutory provision that required all
nomination papers and ballots to designate the race of candidates
for elective office. 280 The Court was convinced that the Louisiana
legislature, which added the provision to the statute in 1960, acted
entirely from racial animus. 2 8' The Court worried that alreadybiased voters would be encouraged by the state to cast their votes
on the illicit basis of race - that their pre-existing prejudices would
be inflamed. 282 The Court viewed the statute as an end-run, a way
279375 U.S. 399 (1964).
'80 Id. at 400.
281 Id. at
282

403.

Id. at 402-03.
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to get around barring black candidates from running for office by
illicitly encouraging citizens to vote for a candidate along strictly
racist lines.28 3
One way to differentiate Anderson and Gralike, then, is to see
that in Gralike, the Court was concerned that the term limit ballot
label would cause voters to vote against their personal conception
of their own best interests. That is, the Gralike Court purported to
make no judgment about whether making a choice on the basis of a
candidate's support for or opposition to federal term limits was a
proper or improper way to exercise one's vote. Rather, its stated
concern was only that voters who would otherwise base their electoral choices on other grounds would be unduly influenced by the
prominence that the term limit issue took on because of its placement on the ballot, and would therefore cast their votes in a way
that did not reflect their deliberate, informed choices. The Anderson Court, on the other hand, was quite clear that making a choice
on the basis of a candidate's race was a wholly improper way of
exercising one's vote.284 Thus, the Anderson Court was not concerned that voters would be improperly influenced to cast their
votes against their personal conception of their own best interests,
whether the Court considered that conception correct or incorrect,
but that they would be encouraged to vote in accordancewith their
personal conception of their own best interests - even though the
Court believed that conception was objectively improper. In other
words, the problem in Anderson was not that voters did not know
what they were doing, but that they knew full well.
The Anderson Court went after the state because of its bad
purpose. The Gralike Court found the same kind of bad purpose at
work in the ballot designations at issue there, calling them "'pejorative,' 'negative,' 'derogatory,' 'intentionally intimidating,' 'particularly harmful,' 'politically damaging,' 'a serious sanction,' 'a
penalty,' and 'official denunciation.' 285 Nonetheless, the Court's
reasoning would seem to apply even to purely neutral ballot labels - say, ones that indicated, for every candidate: "Supports twoterm limit for members of Congress" or "Opposes two-term limits
for members of Congress." That Gralike would forbid even neutral ballot labels appears to be the clear import of the Court's concern that "'by directing the citizen's attention to [a] single consid283Id. at 404.
2841d. at 403 (finding that the provision that required candidates to designate their race

could not "be deemed to be reasonably designed to meet legitimate governmental interests in
informing the electorate as to candidates," as there was "no relevance in the State's pointing up
the race of the candidate as bearing upon his qualifications for office").
285Gralike, 531 U.S. at 524 (quoting the lower courts in the case).
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eration,"' a ballot label would imply that the issue singled out "'is
an important - perhaps paramount - consideration in the citizen's
choice, which may decisively influence the citizen to cast his ballot"' one way or the other.2 86
The same concern is evident in Chief Justice Rehnquist's concurrence. He emphasized that, with the "derogatory labels," the
"State injects itself into the election process at an absolutely critical point - the composition of the ballot, which is the last thing the
voter sees before he makes his choice - and does so in a way that
is not neutral as to issues or candidates. The candidates who are
thus singled out have no means of replying to their designation
which would be equally effective with the voter., 287 Candidates
would, of course, have a means of replying; the ballot designations
would hardly come as a last-minute surprise to them, even if we
assume that voters would learn of the designations for the first
time at the polls. Thus, candidates could "reply" to the designations before the voters ever saw them. It is not that a candidate has
"no means of replying"; it is that Chief Justice Rehnquist, like the
majority, fears that the reply would not be "equally effective with
the voter," at least in part because voters, apparently, are highly
susceptible to and unduly influenced by the last thing they read
before they vote. As discussed above, that view of voters differs
significantly
from the one that the Court took in 1966, in Mills v.
288
Alabama.
D. Electoral Speech and Governmental Speakers:
Cook v. Gralike Revisited and Arkansas Educational
Television Commission v. Forbes
A comparison of the decisions in Gralike and another recent
"governmental" speech case, Arkansas Educational Television
Commission v. Forbes,289 provides further support for the argument that the Court has become more willing to reinterpret, and
even abandon, fundamental First Amendment jurisprudence in the
interest of informed voting. As Mark Yudof has convincingly
2

86Id. at 525. Vicki Jackson argues that in the absence of an overtly pejorative legislative
purpose, the Court might uphold a "neutral" ballot label on the ground that, without a bad purpose, either there will be no adverse effects or adverse effects are irrelevant. Vicki C. Jackson,
Cook v. Gralike: Easy Cases and Structural Reasoning, 2001 SUP. CT. REV. 299, 306-10
(2001). To the contrary, the Court's recent electoral speech cases suggest that, given the
Court's willingness to restrict speech in the electoral arena that it would not restrict elsewhere, a
willingness that springs from its concern about an electorate it fears is insufficiently informed,
the Court would not uphold even a "neutral" ballot label.
287Gralike, 531 U.S. at 532 (Rehnquist, C.J., concurring).
288 384 U.S. 214 (1966); see supra text accompanying notes 252-58.
289523 U.S. 666 (1998).
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urged, when government qua government is allowed to dictate the
information that voters receive in a way that is likely to skew results, then government illicitly and unduly influences the choices
that voters make, and such governmental speech is properly restricted under basic First Amendment principles. 290 The Gralike
and Forbes Courts essentially stood that precept on its head, in an
apparent effort to influence voter choice in what the Court now
seems to consider an appropriate manner. The Gralike Court labeled as "government speech" an anti-government ballot initiative,
allowing the Court to claim that it was necessary to restrict the
speech at issue in order to avoid the government's impermissible
intrusion into the race. In Forbes, the Court deemed a debate
broadcast by a state-owned public television station to be a nonpublic forum, allowing the Court to claim that in excluding certain
candidates from the debate, the government was not impermissibly
intruding into the race.
Although the Gralike Court treated the Missouri term limit
ballot label provision as if it were governmental speech, it was, in
fact, the product of a voter initiative, an effort to use direct democracy to accomplish what the government itself would not do. Missouri voters enacted the ballot labeling requirements precisely because the entrenched incumbents who were supposed to represent
them did not favor term limits. One could argue, then, that at least
where ballot labels are the product of voter initiatives that come
about precisely because the legislature will not act in conformity
with the wishes of the polity, they should not be seen as
"provid[ing] further opportunities for those who already hold public or private power to influence the most fundamental public act
of the citizenry" but instead, they should be viewed as "helpful
devices to educate voters, enhancing the 'essential' 'ability of the
citizenry to make informed choices among candidates for office.' ' 29 1 But rather than address the question of whether ballot
notations might, at least in some instances, serve an important inmk
292
formational purpose, or even make a point of noting that it did
not address that question, the Gralike Court seems to have ruled
more sweepingly than necessary, out of its apparent worry that

m See, e.g., MARK G. YUDOF, WHEN GOVERNMENT SPEAKS: POLITICS, LAW, AND GOvERNMENT EXPRESSION IN AMERICA 168-73 (1983).

291Jackson, supra note 286, at 336 (quoting Buckley v. Valeo, 424 U.S. I, 14-15 (1976)).
292
See, e.g., Garrett, supra note 2, at 1540-56 (exploring the ways in which ballot labels
could make a voter more "competent," which Garrett defines in the same way that this Article
defines "informed": a voter is competent when she "would vote on the basis of the information
she has in the same way that she would vote with full information").
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voters would be unduly and improperly influenced by ballot labels,
whoever their actual author might be.
The 1998 case Arkansas Educational Television Commission
v. Forbes293 provides further support for the notion that the Court
has become extremely concerned about voter competence, or the
lack thereof. In Forbes, the Court held that a state-owned public
television station - a governmental actor - did not violate the First
Amendment when it limited participation in a publicly-sponsored,
televised debate between candidates for a congressional seat to the
Democratic and Republican contenders. The station excluded the
third candidate, Forbes, an independent, on the ground that he had
little popular support.2 94
The Court, in an opinion that Justice Kennedy wrote, began its
analysis by determining that the debate was a "nonpublic forum.'295 That decision was itself questionable, resting as it did on
the tautological premise that the debate was not a public forum
designated for the limited purpose of a debate among the ballotqualified candidates for the congressional seat - the kind of forum
that would have required the government to show a compelling
interest in excluding one of those candidates from the debate precisely because the station had excluded one of the balloted candidates.296
The Forbes Court did recognize that such televised debates
are exceptionally significant in the electoral process:
It is of particular importance that candidates have the opportunity to make their views known so that the electorate may
intelligently evaluate the candidates' personal qualities and
their positions on vital public issues before choosing among
them on election day. Deliberation on the positions and
qualifications of candidates is integral to our system of government, and electoral speech may have its most profound
and widespread impact when it is disseminated through televised debates. A majority of the population cites television
as its primary source of election information, and debates are
regarded as the only occasion during a campaign when the attention of a large portion of the American public is focused
on the election, as well as the only campaign information

293523 U.S. 666 (1998).
- Id. at 669.
295Id. at 673-80.
2" Id. at 679-80; see Jamin B. Raskin, The Debate Gerrymander,77 TEx. L. REV. 1943,
1952-54 (1999) (dismissing the premise as "pure gibberish").
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format which potentially offers sufficient time
297 to explore issues and policies in depth in a neutral forum.
But, the Court continued, "[o]n logistical grounds alone, a
public television editor might, with reason, decide that the inclusion of all ballot-qualified candidates would 'actually undermine
the educational value and quality of debates.' ' 298 Given that
"[w]ere it faced with the prospect of cacophony, on the one hand,
and First Amendment liability, on the other, a public television
broadcaster might choose not to air candidates' views at all," 299 it
was reasonable to exclude the less-serious candidate. 3 °
The Forbes decision is troubling on a number of First
Amendment fronts. Indeed, Jamin Raskin has argued persuasively
that it was "an analytical mess and a First Amendment catastrophe.,, 30 First came the Court's tautological determination that the
public television broadcaster had not created a limited public forum for a debate between all ballot-qualified candidates, a forum
from which it could not exclude any ballot-qualified candidate
without a compelling reason, because the station had excluded one
of those candidates.30 2
In addition, the Court chose simply to disregard the government's impermissible intrusion into the race: By designating particular balloted candidates "viable" or "not viable," the government essentially "usurp[ed] the role of the electorate" and thus violated basic First Amendment norms.30 3 Moreover, the Court's decision ignored the important role that even non-viable candidates
play in elections. Justice Stevens noted in his dissent that the election between the Republican winner and his Democratic opponent
was sufficiently close that the outcome would have changed if
Forbes, who had "made a strong showing in recent Republican
primaries," had diverted "only a handful of votes" from the Republican candidate. "Thus, even though the [public television station's] staff may have correctly concluded that Forbes was 'not a
serious candidate,' their decision to exclude him from the debate
may have determined the outcome of the election . . . .,304 Equally
significant, non-viable candidates may help shape the issues that
are up for debate. As Justice Stevens recognized, "'political fig297Forbes, 523 U.S. at 675-76 (quotation marks and citations omitted).
29'
Id. at 68 1.
299
id.
3 Id. at 682-83.

-' Raskin,
302
Forbes,
03Raskin,
"'4Forbes,

supra note 296, at 1946.
523 U.S. at 679-80; see Raskin, supra note 296, at 1952-54.
supra note 296, at 1962.
523 U.S. at 685 (Stevens, J., dissenting).
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ures outside the two major parties have been fertile sources of new
ideas and new programs; many of their challenges to the status quo
30 5
have in time made their way into the political mainstream.'
Professor Raskin notes that:
Almost all the reasons offered along the way for Forbes's exclusion from the debate were transparent rationalizations for
partisan discrimination against a political outsider. Justice
Kennedy embraced the one explanation for exclusion that is
plausible on the surface. . . namely that the government had
an interest in excluding Forbes because he lacked electoral
"viability" or "seriousness" and the debate,for some unspoken reason, needs to be confined to the "viable" and "serious.306
The "unspoken reason" on which the Court seemed to rely
was that opening the debate to all of the balloted candidates would
produce "cacophony. 3 7 As Professor Raskin argues, however,
3 8
there was not "th - slightest empirical basis" for such concern. 0
Races that involve more than two candidates are relatively rare,
and even then there are hardly ever more than three candidates two major-party candidates and one third-party or independent
candidate. 3° Moreover, the Buckley Court affirmed in no uncertain terms that barring the third, less viable candidate from the debate "in order to enhance the relative voice of others is wholly foreign to the First Amendment,, 3t 0 since "well-accepted First
Amendment norms assum[e] not only that citizens enjoy an equal
right to speak, but that democracy thrives on diversity of
3
thought." 1
One plausible reading of the Forbes Court's decision to abandon so many bedrock First Amendment principles in allowing state
actors to bar speakers from the debate, and thus to restrict the
speech so critical to informed choice, is that the decision was made
not despite, but because of, the importance that debates play in
informing the American electorate. That is, given the importance
of the debate, the Court found it perfectly reasonable to reduce the
speculative prospect of "cacophony," and hence of voter confu-

-3"Id. at 692 n. 14 (Stevens, J., dissenting) (quoting Anderson v. Celebrezze, 460 U.S. 780,
794 (1983)).
06 Raskin, supra note 296, at 1957 (emphasis added and footnote omitted).
3'oForbes,523 U.S. at 681.
308
Raskin, supra note 296, at 1972.
3
91d. at 1972-73.
3 'Buckley v. Valeo, 424 U.S. 1,48-49 (1976) (per curiam).
31 Raskin, supra note 296, at 1973.
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sion, by excluding from the debate a candidate who, 312
most people
election.
the
winning
of
chance
a
stand
not
did
agreed,
Yet voters who were able competently and quickly to sort
through and distinguish between the messages of a host of candidates, supporters, and opponents - voters like those the Court envisioned in Buckley v. Valeo - would not find a multi-candidate
debate between viable and non-viable contenders "cacophonous."
It is when we view American electors as a group of easily confused people who do not understand their own preferences and are
likely to vote against their own wishes, people for whom more information becomes overload and the last words spoken carry undue weight, that it can seem reasonable to bar from a major debate
candidates whose names will actually appear on the ballot, and
allow in only those balloted candidates deemed to have a good
shot at winning the election.
CONCLUSION

The foregoing discussion establishes that it is at least plausible to read the Court's decisions in Forbes and the other recent
electoral speech cases described above as reflecting the Court's
growing concern about the competence of the American voter, and
its growing willingness to restrict speech that the Court deems
likely to unduly influence or confuse her. That the Court has narrowed, circumvented and even abandoned broad First Amendment
norms in its eagerness to ensure an informed electorate is particularly disturbing.
These recent electoral speech cases reaffirm the strength of
the nation's interest in informed voting evident from a review of
the history of the right to vote in the United States. The Court's
justifiable concern about the states' use of that interest as a proxy
for impermissible discrimination has, modernly, kept it from affirming direct restrictions on the right to vote that are ostensibly
justified by an interest in ensuring informed, intelligent use of the
franchise. Instead, the Court has allowed its concern for an informed electorate to direct some of its recent First Amendment
cases, so that it has permitted speech restrictions and compulsions
that seemingly would be impermissible in non-electoral contexts.
Even more disturbingly, the Court has allowed these restrictions
on the basis of mere speculation and intuition as to their effects on
informed voting, rather than properly requiring empirical evidence.
The Court has allowed its worry about the state of the American
312 Forbes, 523 U.S. at 682-83.
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electorate to overcome its commitment to First Amendment fundamentals, so that while it continues to bar restrictions on electoral
speech that it believes probably will not affect electoral outcomes,
it has begun to permit unwarranted restrictions on electoral speech
when it fears that the speech will unduly influence voter choice.
What broader lessons can we draw from the Court's growing
deference in electoral speech cases to the governmental interest in
informed voting? First, it sheds new light on the Court's conception of voting's role in our democracy. The Court's normative and
descriptive assumptions about how American voters should decide
to cast their votes, and how they do decide, reflect a vision of democracy in which voting serves a primarily, even exclusively, instrumental function. Scholars have perused the right-to-vote cases
for clues as to whether the Court views voting solely as a means to
an end. Under such an "instrumentalist approach, the individual's
right to vote is protected only to the extent that it can be used as a
means of pursuing informed political choices in an effort to direct
governmental institutions. 31 3 Some conclude that the Court has so
far rejected an alternative approach - "constitutive" or "expressive" - that holds that we should protect the right to vote "not simply because it enables individuals to pursue political ends, but also
because voting is a meaningful participatory act through which
individuals create and affirm their membership in the community
and thereby transform their identities both as individuals and as
part of a greater collectivity.,, 3 14 Others surmise that the right-tovote cases embrace, or at least do not exclude, a constitutive valuation of the franchise.3t 5
If the Court's recent electoral speech cases indeed reflect a
willingness to restrict speech to the extent that the Court fears that
it will inhibit informed voting, as this Article posits, those cases
show that the Court places a very high value on the instrumental
role of voting, and a correspondingly low value on the constitutive
role of voting. That is, if voting is valuable not as a means to an
end, but in and of itself because of the way that it allows people to
313Adam Winkler, Note, Expressive Voting, 68 N.Y.U. L. REV. 330, 331 (1993).
314id.
31

E.g., Frank I. Michelman, Conceptions of Democracy in American Constitutional Argument: Voting Rights, 41 FLA. L. REV. 443, 460-85 (1989); see also id. at 451 (an instrumental
view of voting values political participation as a means to the end of "defend[ing] or further[ing]
interests formed and defined outside of politics, while a constitutive approach focuses "not in
any ulterior end but in the ends-affecting - the dialogic - experience of the [political] engagement itself'). Professor Ellen Katz similarly argues that the Court's decision in Rice v.
Cayetano, 528 U.S. 495 (2000) (striking down a Hawaii state law that restricted to "Hawaiians"
the right to vote for the trustees of a public agency that oversaw programs designed to benefit
native Hawaiians), endorses a constitutive/expressionist view of the voting right. Ellen D. Katz,
Race and the Right to Vote After Rice v. Cayetano, 99 MICH. L. REV. 491, 495, 512-31 (2000).
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create and affirm their membership in the community, then it
should not matter whether particular kinds of electoral speech
might result in less-informed voting. Even if a voter votes purely
randomly, so that her choice does not reflect her personal conception of her own best interests, the ability to vote and the act of voting would still validate her membership in the community. It is
only if the instrumental value of voting is elevated above the constitutive value that it becomes important to ask whether the voter's
choice is appropriately informed, and therefore whether particular
speech might impede rather than enhance informed decisionmaking.
Second, the foregoing review of the cases suggests that proponents of campaign finance reform measures would do well to
(continue to) focus on amassing evidence that supports their arguments that certain kinds of speech - for example, unrestricted political advertising - actually impede voters from engaging in appropriately-informed decision-making. As Professor Daniel Ortiz
has argued provocatively and persuasively, campaign finance reform proponents generally share a tacit fear that voters are not
civically competent" 6 - or, in the terminology of this Article, not
sufficiently informed. 1 7 As Professor Ortiz has noted,
despite their very different views of which features [of democratic politics] need protection, reform arguments all rest
on a single fear: that, left to themselves, various political actors will transform economic power into political power and
thereby violate the democratic norm of equal political empowerment....
Nevertheless, in the name of protecting democracy, these
theories all violate one of democracy's central normative assumptions: the idea that voters are civically competent. To
the extent Americans are the kind of people that democratic
theory demands - i.e., engaged, informed voters who carefully reason through political arguments - we hardly need
the kind of protection that campaign finance regulation affords us. Even if one side of a political race dramatically
outspends the other, voters can be relied on to sort through
the merits and ultimately decide on the right candidate or
policy. Only if many of us do not make decisions this way
316Daniel R. Ortiz, The Democratic Paradox of Campaign Finance Reform, 50 STAN. L.
REV. 893,897-906 (1998).
37See supra note 2 (definition of "informed" voting is essentially the same as definition of

"competent" voting).
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need we worry about the dangers of overspending. In other
words, the equality-protecting and other rationales underpinning most forms of campaign finance regulation are premised on doubts about voters' civic capabilities. This is the
democratic paradox of campaign finance reform.31 8
In 1976, the Buckley v. Valeo 319 Court soundly rejected the
"equality-protecting" rationale that the government put forward in
its attempt to justify caps on independent expenditures. With a
ringing endorsement of foundational First Amendment norms, the
Court dismissed the government's claim that the spending limits
were necessary to "equaliz[e] the relative ability of individuals and
32
groups to influence the outcome of elections": 0
[T]he concept that government may restrict the speech of
some elements of our society in order to enhance the relative
voice of others is wholly foreign to the First Amendment,
which was designed "to secure 'the widest possible dissemination of information from diverse and antagonistic
sources,"' and "'to assure unfettered interchange of ideas for
the bringing 32
about of political and social changes desired by
the people." 1
Recall, though, that the Buckley Court assumed that voters not
only should be, but were, appropriately informed. 322 Its more recent electoral speech cases suggest that while the Court - like
campaign finance reform supporters - is still convinced that voters
should be appropriately informed, it is no longer so sure that they
are. However, the Court still consistently scoffs at the notion that
the kind of campaign finance regulations rejected in Buckley cases
are indeed necessary to promote informed voting. What, then, accounts for its resistance? Apparently, its decisions have been
based on its intuitions about the kind of speech that is and is not
unduly influential or confusing to voters. Thus, empirical evidence that contradicted the Court's speculations about the effects,
or lack thereof, of unrestricted campaign spending on informed
voting could, at the least, go a long way toward forcing the Court
to examine its assumptions and their evidentiary bases.323
3 18

Ortiz, supra note 316, at 895 (footnotes omitted).

3'9424 U.S. I, 14-15 (1976) (per curiam).

"0 Id. at 48.
321Id. at 48-49 (quoting N.Y. Times Co. v. Sullivan, 376 U.S. 254, 266, 269 (1964)).
322See supra text accompanying notes 208-15.
323For examples of texts whose authors have attempted to quantify the extent to which
American voting choices are appropriately informed, see MICHAEL X. DELL] CARPINI & SCOT]"
KEETER, WHAT AMERICANS KNOW ABOUT POLITICS AND WHY IT MATTERS (1997); RuY A.
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Moreover, to the extent that the Court's members have (implicitly) embraced the "consent" theory of democracy and its corollary principle that the governmental interest in informed voting
is, by definition, compelling,3 24 then they must logically reject the
normative argument that the law should respect all manners of
making voting choices, even purely random decision-making - an
argument that opponents of campaign finance regulation sometimes make. 32' To be sure, the premise that all decision-making
methods are not equal strikes many people as elitist and antiegalitarian, but that is the clear import of the unmistakable deference that the Court pays to speech regulations that are justified by
the governmental interest in informed voting.
Finally, the Court's view of the First Amendment and its relation to informed voting appears to reflect what Professors Frederick Schauer and Rick Pildes have characterized as "electoral exceptionalism.' 3 26 Electoral exceptionalism holds that "elections
should be constitutionally understood as (relatively) bounded domains of communicative activity. Because of the defined scope of
this activity, it would be possible to prescribe or apply First
Amendment principles to electoral processes that do not necessarily apply through the full reach of the First Amendment. 32 7 In this
"structural 3 28 view of constitutional rights, electoral speech
should be protected when it promotes, and does not inhibit, the
kind of voting that preserves democratic deliberation and collective self-determination.32 9
We have been trained to view with suspicion governmental
regulations that restrict or compel speech, so that such regulations
presumptively (though refutably) violate the First Amendment's
freedom of speech guarantee. But the electoral speech arena puts
those who are staunch defenders of both the First Amendment and
American democracy between a rock and a hard place. On the one
hand, electoral speech is precisely the kind of speech that the First
Amendment was meant to protect. On the other hand, at least one
of the reasons that the First Amendment was designed to protect
TEXIEIRA, THE DISAPPEARING AMERICAN VOTER (1992); FRANCES Fox PIVEN & RICHARD A.
CLOWARD, WHY AMERICANS DON'T VOTE (1989); and RAYMOND E. WOLFINGER & STEVEN J.
ROSENSTONE,
WHO VOTES? (1980).
324

See supra text accompanying notes 7-10.
2-See, e.g., Ronald Dworkin, The Curse of American Politics, N.Y. REV. BOOKS, Oct. 17,
1996, at 22 (describing the anti-campaign finance regulation argument that the law should pay
equal respect
to all decision-making methods).
326 Schauer & Pildes, supra note 4.
327
Id. at 1805.
121ld. at 1814-15.
329 See, e.g., id. at 1805-15.
3
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speech, especially political speech, is because of the role that information plays in our "consent" democracy. Thus, one could
claim that even though unrestricted speech also serves other important, non-political values,33 ° speech that truly does inhibit informed voting may, permissibly, be restricted, even though the
same speech, or same kind of speech, must be permitted freely outside of the electoral arena. The Court's recent electoral speech
cases would appear to validate this concept of electoral exceptionalism.
Unfortunately, the Court's adoption of the electoral exceptionalism construct with regard to electoral speech is quite troubling. First is the line-drawing problem: What, precisely, are the
bounds of the electoral arena insofar as speech is concerned? All
kinds of speech may influence voters' electoral choices, even
speech that is not strictly "political" in nature. If speech can be
restricted or compelled because of its presumed effects on electoral
decision-making, then, implicitly if not explicitly, the burden of
proof shifts to the defenders of free speech to establish that the
speech at issue will not be unduly influential or confusing. At its
most extreme, then, the notion that electoral speech is "different"
and may be restricted to advance democratic principles could lead
to an anti-democratic state.
Second, and relatedly, it is not at all clear on what basis the
Court has decided that particular kinds of speech are "unduly" influential or "unduly" confusing and may therefore be restricted.
One of the reasons that speech is valued in a democracy is precisely because it is influential: It enables voters to make informed
choices. Similarly, the more information there is available to an
elector, the more likely it is that various pieces of information will
contradict each other, and the more probable it is that the voter
will become confused. At what point does the speech become too
influential or too confusing? Currently, the Court's jurisprudence
singles out particular speakers ("governmental" speakers, judicial
candidates, "fringe" candidates), particular places (the ballot,
around the polling place), and particular times (at or just before the
vote is cast) as especially problematic. But so far, the Court has
proceeded largely on hunches and speculation about the effects
these kinds of "problematic" speech have on voter decisionmaking. Unless and until we know precisely how election-related
3
-

See, e.g., Thomas L Emerson, Toward a General Theoq of the First Amendment, 72
YALE L.J. 877, 878-87 (1963) (recognizing that the First Amendment serves diverse goals,
including truth attainment, participation in democratic decision-making, individual selffulfillment, and striking a balance between societal stability and societal change).

2003]

THE (UN)INFORMED ELECTORATE

295

speech affects voter choice, and unless and until we know that particular types of speech demonstrably disrupt the democratic process by leading voters to vote in an uninformed manner - against
their personal conception of their own best interests - then treating
electoral speech differently from other kinds of speech, as the Supreme Court has done, is fundamentally undemocratic.

